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In summer 2014, ISIS woged a bloody blitz through Iraq's 
Nineveh province, crucifying. beheading, raping, torturing, 
forcibly converting to Islam. and driving out every member of 
the region's 2000-year-old Christion community. Christian 
girls, as young os three, were sold at ISIS sex slave markets 
in Mosul. Ancient churches were burned and ISIS attacked 
dozens of Christian towns in Syria, The behedding in 2015 
of 21 Egyptian Copts was videotaped by ISIS and became 
a searing, iconic symbol of this wove of persecution that 
threatens to eradicate Christianity in the Middle East. 
Many in the West, even Christians, remain unaware of the scale of this persecution, and 
even fewer know what can be done about it. 

Inspired by Pope Francis’s denunciation of these acts as “genocide.” o group of Catholic 
legal scholars, writers, ond theologians began work on The Persecution and Genocide of 
Christians in the Middle East. Its case studies focus on persecuted Christions, but its analysis 
equally applies to the other victims. In the United States. military and diplomatic responses 
are contemplated and sometimes undertaken. But what about the legal system? Are there 
things we can or should be trying? That question animates this book as it explores various 
facets of religious persecution, examining ISIS’s ideology and their relationship to Islam os 


practiced by most Muslims, as well as exploring the nature of religious freedom, 

Practical, relevant, and rich in ideas, this book addresses the most crucial religious 
freedom issue of our day. It is a primer for Christions, students of internationcl human 
rights. and all concerned about religious persecution, 


“Christian communities in the Middle East, Africa, and elsewhere should not be abandoned to 

face alone mass murder. rape. and deportation, indeed the destruction of their entire presence. 
These are crimes against humanity crying out to us for both prayer and humanitarian, legal. 
and political action. This informative book gives rare insights into a crisis often hushed up 
in the media, ond tells how we can help.” 


ONARD 


9. Former Chair of the US Commission on International Religious Freedom 


“This is the most cogent discussion of the threat ISIS poses yet published. The wealth of 
data, combined with a fair-minded approach to this incendiary subject, makes this book 
must-reading for anyone concerned about the fate of freedom in the third millennium.” 

— BILL DONOHUE, President, Catholic League for Religious and Civil Rights 
“The hideous martyrdom of Christians in the early 21st 
century will be remembered for the life of the ii 
ea ee ee te nislee Pres 
this remarkable new work for helping us understand the 
brutol reality lived daily by our brothers and sisters at the 
hands of ISIS and other genocidal groups.” 


President, Center for Family & Human. 
Rights 
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Qaragosh, Iraq, Prayer book found on 
the floor of destroyed Syriac Catholic church. 


Qusayr, Syria. Children stand in front of what 
was their parish church of St. Elijah (September, 2016). 
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Foreword 


Jane F. Adolphe 


IN HIS ADDRESS to the European Parliament on November 25, 
2014, Pope Francis graphically described the persecution of Chris- 
tians. During the hours and days following the Address, little was 
said about these particular comments in the mainstream media. 
Something particularly surprising, given the media's penchant for 
violence: 


Here I cannot fail to recall the many instances of injustice and per- 
secution which daily afflict religious minorities and Christians in 
particular, in various parts of our world. Communities and individ- 
uals today find themselves subjected to barbaric acts of violence: 
they are evicted from their homes and native lands, sold as slaves, 
killed, beheaded, crucified or burned alive, under the shameful and 
complicit silence of so many.! 


Silence, the recent film from Martin Scorsese about a Jesuit mis- 
sionary priest ministering in a seventeenth-century Japan hostile to 
Christians, has been described as the “search for God in circum- 
stances defined by His absence”? In the face of drownings, behead- 
ings, and other blood lettings of the Christians hiding from shogun’s 
forces, the perennial question is posed: Where was God? Several 
underlying assumptions ate implicit: there is a God to intervene; 
God cares about the human person and his or her dignity; God has 
the capacity and power to intervene; and God should intervene.? 


1. Pope Francis, Address to the European Parliament, Strasbourg, France, Novem- 
ber 25,2014. 
2. Robbie Collin, “Scorsese's Search for God is Scalding Work of Art,” The Sunday 


Telegraph, December 1, 2016. 
3. Ataloa Snell Woodin, “Speak, O Lord: The Silence of God in Human Suffer- 


ing,” Direction, spring 1996, vol. 25 No. 1,29-54. 
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Within the biblical context, Job, in the Old Testament, poses the 
question about why God is seemingly silent during his human suffer- 
ing, which testifies to the cosmic dimension of all human suffering: 
the battle between good and evil and the mystery of God’s apparent 
absence. For his part, Pope Francis has fiercely proclaimed, “God is 
not indifferent! God cares about mankind! God does not abandon 
us!” In support, he has underlined important points in salvation his- 
tory, where God has reminded man of his responsibility toward his 
brothers and sisters, from the origin of human history culminating in 
the coming of Jesus, the Son of God, who took on flesh and identified 
with us in all things but sin, including suffering, sorrow, misery, and 
death.> Rather, it is man who has shown indifference to a loving God, 
which in turn has provoked an unresponsiveness to one’s neighbor, 
something that has occurred in every period of history.® 

In specific regard to Christians in the Middle East and North 
Africa, they continue to be tortured, beheaded, crucified, burnt alive, 
and brutally driven from their native lands, where Christianity was 
born and from where they have been present from apostolic times.” 
Indifference to their needs and fundamental human rights reached 
global dimensions when silence virtually became a matter of interna- 
tional consensus. Only recently have the sufferings, persecution, and 
even genocide of Christians been admitted in some quarters, and 
only after the relentless and courageous efforts of a few. In this 
regard, most notable are the labors of Christians, especially members 
of the Catholic Church, commencing with Pope Francis, certain 
members of the hierarchy, individual priests, sisters, and members of 
the laity, including academics, politicians, and relief workers, indi- 
vidually and in collaboration with entities such as the Hudson Insti- 
tute, the Knights of Columbus, Alliance Defending Freedom, Aid to 
the Church in Need, Open Doors, and the European Center for Law 
and Justice. 

In July 2015, Pope Francis was one of the first global leaders to use 
the term “genocide” in the context of persecuted Christians in the 


4, Pope Francis, World Day of Peace Message, Overcome Indij 

Peace, 1 January 2016, No.1. ‘ference and Win 
5, Ibid., No.5. 
6. Ibid., No. 3, 
7, Pope Francs Letter to the Christians in the Middle East, 21 December 2014, 
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Middle East, which propelled the subsequent recognition of the 
genocide of Christians by the European Parliament? and the United 
States government,’ something certain bodies and officials of the 
United Nations System continue to resist.!° The Pope stated: 


Today, we are dismayed to see how in the Middle East and elsewhere 
in the world many of our brothers and sisters are persecuted, tor- 
tured, and killed for their faith in Jesus. This too needs to be 
denounced: in this third world war, waged piecemeal, which we are 
now experiencing, a form of genocide—I insist on the word—is 
taking place, and it must end.!" 


Genocide is, above all, a legal concept, a crime in international law 
for which individuals may be indicted.!? For example, State Parties to 
the 1948 Convention on the Prevention and Punishment of Genocide 
(Genocide Convention) are obliged to prevent and punish this crime; 
the competent authorities to define a particular event as genocide 
include competent domestic tribunals, where the atrocities occurred, 
or an international penal tribunal with jurisdiction accepted by 
States. 

How the political designation relates to the Genocide Convention 
and a State Party's legal obligation remains an open question. In this 
regard, many issues are raised, which include the following: when 
does the legal obligation of a State party to prevent genocide begin? 


8. European Parliament resolution of 4 February 2016 on the systematic mass mur- 
der of religious minorities by the so-called ‘ISIS/Daesh' (2016/2525(RSP)). 

9. See the U.S. Department of State, Remarks of John Kerry, Secretary of State, 
Press Briefing Room, Washington, DC, 17 March 2017 

10. See, e.g., Donna Rachel Edmunds, “UN., West, Accused of Ignoring Plight of 
Syria's Christians” Breibart. Com, 7 October 2016 (“The United Nations and Western 
nations including Britain have been accused of abandoning Syria's Christians in the 
face of widespread persecution by Islamic State and their Muslim countrymen— 
even within refugee camps); see also Nina Shea, “The US. and UN. Have Aban- 
doned Christian Refugees,” Wall Street Journal, 7 October 2016. 

11. Pope Francis, Apostolic Journey to Ecuador, Bolivia and Paraguay (July 5-13, 

2015), Address for the Second World Meeting of Popular Movements, Bolivia, July 9, 
2015. 
12, The term genocide is also the subject of research by social scientists and 
scholars on matters pertaining to the history of genocide as well as its dynamics, 
conditions, and causes, This particular research is arguably useful in relation to the 
legal obligation to prevent genocide after its onset in so far as it forms the backdrop 
to the development of appropriate politica, social, legal, and economic initiatives. 


3 


Persecution & Genocide of Christians in the Middle East 


Does the term “prevention” refer to stopping something from occur- 
ring and/or to halting something from ongoing? Does the duty to 
prevent include the use of force, or in such a case, would one be con- 
fusing prevention with intervention?!> Unfortunately, the text of the 
Genocide Convention offers little clarity. 

Certainly, when the United States declared the events against 
Christians and other ethnic and religious minorities as genocide, 
it followed with the promotion of an independent investigation and 
to this end the collection, documentation, preservation, and analysis 
of evidence of atrocities with a view to holding the perpetrators ac- 
countable, Theoretically, it should have the positive effect of raising 
international awareness and compelling other States to act as well as 
the international community as a whole, It should also lead to special 
concern for the plight of Christians and respect for their fundamen- 
tal human rights in specific regard to protection, rehabilitation, repa- 
ration, resettlement, return, and reintegration into their ancestral 
homelands, including the ability to reclaim their property. 

Similarly, the French Minister of Foreign Affairs and International 
Development chaired a meeting of the U.N. Security Council on the 
victims of ethnic and religious violence.'4 During an interview, he 
argued that “Christians are being eradicated from the Middle East.”!> 
An International Conference on the Victims of Ethnic and Religious 
Violence in the Middle East was convened in Paris co-chaired by 
France and Jordon. It gathered together fifty-six countries and eleven 
international and regional organizations to discuss the communities 
(e.g, Muslims, Eastern Christians, Yazidis, Turkmens, Kurds, Sha- 
bak, and all those, be they Shia or Sunni) targeted by Daesh and 
other terrorist groups.!6 


13. See e.g Eyal Mayroz, “The Legal Duty to ‘Prevent’: after the Onset of “Geno- 
cide.” Journal of Genocide Research, 14(1), March 2012, 79-98. 

14. France Diplomatie—French Ministry of Foreign Affairs and International 
Development, Statement of Laurent Fabius, French Minister of Foreign Affairs and 
International Development, United Nations Security Council Debate, March 27, 2015, 

15, “Christians in the Middle East: Interview given by Laurent Fabius, French 
Minister of Foreign Affairs and International Development,” La Croix, March 27, 
2015. 

16. France Diplomatie—French Ministry of Foreign Affairs and International 
Development, International Conference on the Victims of Ethnic and Religious Vio- 
lence in the Middle East: Co-Chairs’ Conclusions, Paris, September 8, 2015. 
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The outcome document of the conference, otherwise known as 
the “Paris Action Plan,” identified concrete measures grouped under 
core areas: humanitarian, political, and juridical.!7 The humanitar- 
ian aspect mentioned efforts to ensure protection and assistance of 
affected populations; to improve resilience of the same; and to sup- 
port their return and reintegration. The legal aspect underlined the 
need to respect the rule of law as well as international criminal law, 
international humanitarian law, and international human rights, 
especially freedom of religion or belief. The political aspect empha- 
sized the need to preserve the diversity and plurality of the Middle 
East; to promote inclusiveness in the political processes; to prevent 
and fight radicalization, violence extremism, and terrorism; to 
encourage universal ratification of major conventions and treaties; 
and to protect the cultural heritage of the communities concerned. 

Then, according to certain investigations, Christians currently in 
asylum centers and refugee camps in Europe have shared their fears 
concerning violence and mistreatment at the hands of some of their 
fellow Muslim migrants as well as guards or security personnel.!® 
One should keep in mind that while the number of Christians rose 
from about 43,000 in 2014 to 67,000 in 2015, they remain a minority 
in comparison to the number of applications of the Muslim faith, 
about 110,000 in 2014 to 355,000 in 2015.!9 As one report noted, the 
tone of these camps and facilities is set by the Muslim migrant major- 
ity.20 The plight of Christians, and in particular converts to the faith, 
has been poignantly described: “It is sobering to hear persecuted 
Christians telling a Western Country that they recognize the very 


same persecution patterns . . .as in their home countries.”*! 


17. France Diplomatie—French Ministry of Foreign Affairs and International 
Development, The Paris Action Plan, Paris, September 8, 2015. 

18. See Observatory on Intolerance and Discrimination Against Christians in 
Europe, 2015 Report: Special Focus on Christian Refugees in Europe, released June 2016 
(cf. Open Doors, Report: Religious Motivated Attacks on Christian Refugees in Ger- 
many, released May 2016); See also Soeren Kern, “Germany: Christian Refugees Per- 
secuted by Muslims,” Gatestone Institute International Policy Council, May 15, 2016 
(“Incidents are deliberately downplayed and even: covered up”). one 

19. Observatory on Intolerance and Discrimination Against Christians in Eu- 
rope, 9. 

20. Ibid. 

21. Ibid.,10. 
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In 2017, the U.N’s Office of the High Commissioner for Refugees 
(UNHCR), charged with overseeing aid operations in the region, has 
been accused of religious discrimination in the marginalization of 
Christians, both within refugee camps in the region, and through its 
resettlement programs”? Unprotected from persecution by Muslims 
within the U.N. refugee camps, and unsure of the commitment of 
the U.N. for their resettlement, many Christians have opted to stay 
away from the camps.23 

We should not be perplexed to learn that Pope Francis, as leader of 
the Catholic Church, has recently reclaimed the term “martyrdom” 
to describe what is happening to Christians in the Middle East. 
Jesus forewarned his disciples of the persecution they would encoun- 
ter when he said: “and you will be hated by all for my name’s sake” 
(Matthew 10:22). This conflict between the mentality of the world 
and that of the Gospel, was recently underlined by Pope Francis 
when he argued the world “hates Christians for the same reason it 
hated Jesus because He brought the light of God and the world pre- 
fers the darkness to hide its wicked works,”25 

The first martyr, Saint Stephen, was stoned to death for bearing 
witness to the truth, thereby becoming a victim of the mystery of evil 
in the world26 According to the Catechism of the Catholic Church, 
this supreme witness to the truth of the faith and of Christian doc- 
trine means that by bearing witness even unto death, the martyr has 
become a “witness to Christ who died and rose, to whom he is united 
by charity’7 This ultimate gift of self was emphasized by Our Lord, 
when he asserted: “If a man wishes to come after me, he must deny 
his very self, take up his cross, and begin to follow in my footsteps. 
Whoever would save his life will lose it, but whoever loses his life for 
my sake will find it. What profit would a man show if he were to gain 
the whole world and destroy himself in the process?” (Matthew 
16:24-26). 

The witness of these martyrs is tied to the apocalyptic vision of the 


22, Edmunds, “UN., West, Accused of Ignoring Plight.” 10. 

23. Ibid. 

24, Holy See Press Office Bulletin, Visit to Villa Nazareth, June 20, 2016, 
25, Pope Francis, Angelus on St. Stephen's Day, December 26, 2016, 


26. Ibid. 
27. Catechism of the Catholic Church, No. 2473. 


6 


Foreword 


Book of Revelation, where St. John sees the saints from every nation, 
people, and race, standing before the throne. St. John is told that 
“These are the ones who have survived the great period of trial; they 
have washed their robes and made them white in the blood of the 
Lamb” (cf. Revelation 7:9-17). In other words, they are blessed in the 
eyes of God and the eighth beatitude, in this regard, is particularly 
relevant: “Blest are those persecuted for holiness’ sake; the reign of 
God is theirs” (Matthew 5:10). 

Martyrdom also attests to the nature of the Church, which from 
its very beginnings has presented witnesses committed to the truth 
up to the martyrs of today. Saint Pope John Paul II emphasized that 
“by their eloquent and attractive example of a life completely trans- 
figured by the splendor of moral truth, the martyrs and, in general, 
all the Church's saints, light up every period of history by reawaken- 
ing its moral sense.”?8 In this regard, the Catechism underlines that 
the Church “has painstakingly collected the records of those who 
persevered to the end in witnessing to their faith. These are the acts 
of the Martyrs. They form the archives of truth written in letters of 
blood.”29 

Pope Benedict XVI emphasized that martyrdom is not reserved 
only to a few, but is a realistic eventuality of every Christian.30 Pope 
Francis made the distinction between “cruel” and “everyday” martyr- 
dom;?! the former concerns Christians and the bloodletting in the 
Middle East, while the latter regards Christians living in relatively 
peaceful circumstances, dying to themselves through, for example, 
faithful love of their spouses, patient education of their children, 
honest completion of their work, just treatment of others, and gener- 
‘ous assistance to those in need. 

In brief, the Christian martyr narrative is correlated to the Passion 
of Christ, the courageous perseverance that is the path to everlasting 
life: “Be glad and rejoice, for your reward is great in Heaven” (cf. 
Matthew 5:10-12). The Christians killed in the Middle East and 


28. Pope John Paul If, Encyclical Latter, Veritatis Splendor (Splendor of Truth), 6 
August 1993, No. 93. 

29. Catechism of the Catholic Church No. 2474. 

30. Pope Benedict XVI, Angelus, October 28, 2007. 

31. Holy See Press Office Bulletin, Visit to Villa Nazareth, June 20, 2016. 

32. Ibid. 
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North Africa, therefore, are martyrs before they are victims of geno- 
cide. 

With this in mind, an international expert meeting was organized 
under the auspices of the International Center on Law, Life, Faith 
and Family (ICOLF) on “The Persecution of Christians in the Middle 
East & North Africa: Reflections on Certain Legal Strategies through 
the Prism of Religious Freedom.” It was inspired by the declaration 
of genocide by Pope Francis and the Paris Action Plan with its atten- 
tion to legal aspects. The book publishes the acts of this meeting and 
includes three additional papers. 

In regard to the meeting, the participants included academics, 
politicians, lawyers, theologians, journalists, and humanitarian relief 
workers. It commenced with the keynote address of Professor Robert 
George, former Chairman of the United States Commission for 
International Religious Freedom. Introductory comments followed, 
which included important background information concerning the 
responses of Christians to persecutions around the globe. In this 
regard, Mr. Al Kresta of Ave Maria Radio offered his reflections on an 
international conference entitled “Under Caesar's Sword: A Christian 
Response to Persecution,” which he attended in Rome.33 

The remainder of the meeting was comprised of a series of panel 
discussions. The first panel consisted of the following presenters: Dr. 
Robert Fastiggi of Sacred Heart Major Seminary on historical and 
theological considerations concerning the persecution of Christians; 
Mr. Edward F. Clancy of the Aid to the Church in Need on hot spots 
in the Middle East and North Africa; and Mr. John Klink, former 
president of the International Catholic Migration Commission, on 
the current crisis concerning refugees, displaced persons, and forced 
migrants. 

The second panel commenced with legal scholar Mr. Geoffrey 
Strickland on Sharia Law and women’s issues. My presentation fol- 
lowed on sexual violence against Christian women and girls, while 
Mr. John Klink finished with an overview on the problem of human 
trafficking. 


33. This projectis the result of a partnership of the Notre Dame Center for Ethics 
and Culture, the Religious Freedom Institute, and Georgetown University’s Religious 
Freedom Project, with the support of the Templeton Religion Trust. More details are 
provided in chapter 13. 
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The third panel was devoted to geopolitical issues as well as 
national security concerns and the importance of religious freedom. 
Professor Kevin Govern presented a paper on American National 
Security Concerns and Freedom of Religion; Mr. Luca Volontè of the 
Italian Foundation Novae Terrae considered geo-political issues and 
initiatives in Europe; Monsignor Piotr Mazurkiewicz of the Univer- 
sity of Warsaw spoke on the importance of religious freedom; and 
Ms. Marcella Szymanski of Aid to the Church in Need described the 
nature and content of its working relationship with the European 
Union. 

The fourth panel commenced with my brief overview of the legal 
issues. Professor Kevin Govern of the Ave Maria School of Law 
(AMSL) spoke to the question of International Humanitarian Law; 
President and Dean Kevin Cieply of AMSL addressed International 
Criminal Law; Professor Ron Rychlak of the University of Mississippi 
School of Law presented his reflections on the International Criminal 
Court; Professor Mark Bonner of AMSL spoke about the extraterri- 
torial jurisdiction in the United States for punishing acts of torture; 
and Professor Brian Scarnecchia of AMSL raised pertinent issues fac- 
ing the Association of Southeast Asian Nations, where Islam is the 
most widely practiced religion in the region. 

A fifth panel considered practical concerns and considerations. 
Ms. Nina Shea, Director of the Center for Religious Freedom, Hud- 
son Institute, opened the conversation with reflections regarding the 
importance of a genocide designation from the American govern- 
ment; Professor Ligia de Jesus of AMSL moderated a working group 
on the possible creation of an International Convention on the Elim- 
ination of All Forms of Discrimination, Intolerance, and Violence 
Based on Freedom of Religion. Another working group was led by 
Professors Cieply and Rychlak on practical issues concerning the 
prosecution of perpetrators of atrocity crimes. 

The book also includes the contributions of Professor Bob Destro 
of Catholic University of America Columbus School of Law on polit- 
ical considerations regarding the designation of genocide; Professor 
John Czarnetzky of the University of Mississippi School of Law on 
the Holy See's diplomatic response to the crisis in Syria; and Profes- 
sor Richard V. Myer of the University of Mississippi School of Law on 
the creation of an International Convention Prohibiting (Religious) 
Cultural Genocide. 
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The meeting would not have been possible without the moral sup- 
Port of Mr. Leonard Leo and his ability to raise the necessary funding 
for the project. I am also indebted to Professor Robert George, who 
agreed to give the keynote address, in the midst of his recovery from 
a rather grave medical condition. Finally, the Dean and President 
Kevin Cieply of Ave Maria School of Law, who permitted ICOLF to 
hold the meeting at the Florida campus, must also be thanked, In 
this regard, the expert meeting would not have been a success with- 
out the organizational assistance of Professor Ligia De Jesus and the 
Ave Maria staff, including members of the technology department, 
who worked so hard to make the meeting a success, Lastly, in regard 
to securing the publication agreement and their work as lead editors, 
I am especially indebted to Professor Ron Rychlak and his wife 
Claire. 


Telsqof, Northern Iraq. Palm Sunday 2017 procession, 
first since 2014 when town was overrun by ISIS. 


East Aleppo, Syria. A common scene in churches of 
liberated towns in Syria and Iraq: images of Christ Crucified 
were a favorite gun target for ISIS (January, 2016), 


Preface 


Ronald J. Rychlak 


ONE NEED ONLY GLANCE at the daily news to realize that this era 
is the most violent for Christians in modern history. As detailed 
throughout this book, persecution of Christians in the Middle East 
has risen to a level akin to an ethnic cleansing. Military and diplo- 
matic responses are contemplated and sometimes undertaken, but 
what about the legal system? Are there things we can or should be 
trying? That question animates this book. 

The best, if not only, way to find an answer is to honestly look at 
the knowable facts, history, successes, and failures from efforts 
undertaken in the Middle East and elsewhere. By doing this, careful 
scholars, political figures, religious leaders, and private actors need to 
develop plans of action available to the legal community. That is the 
goal of this book, and each author has made a significant contribu- 
tion to understanding and answering the difficulties that are faced on 
a daily basis, 

While we are concerned about horrors faced by all people, the 
focus of this book is on Christian victims. Too frequently they are 
overlooked. For one example, there is an almost complete lack of 
Christians among the Syrian refugees admitted into the United States. 
As of the fall of 2016, the United States had exceeded its goal of reset- 
tling 10,000 Syrian refugees into the United States. However, of the 
nearly 11,000 refugees admitted, only 56 were Christian. In other 
words, while ten percent of the population of Syria is Christian, less 
than one-half of one percent of the admitted refugees were Chris- 
tian,! 


1. Perhaps things will change. In early 2017, President Trump said persecuted 
Christians would be given priority when it comes to applying for refugee status in 
the United States. “We are going to help them,” he told CBN News. “They've been 
horribly treated. Do you know if you were a Christian in Syria it was impossible, at 
least very tough to get into the United States? If you were a Muslim you could come 
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As ISIS and other militant groups continue to target Christians 
throughout the Middle East, the need for legal responses to the out- 
rages will only grow. I am particularly proud of the lineup that was 
assembled for this book. Many are leading thinkers, actors, and activ- 
ists in their respective field, and they have met the challenge of think- 
ing deeply about this topic. The options left are not many, and those 
that exist do not appear easy, but the authors in this book have iden- 
tified the avenues that remain. In so doing, they provide a roadmap 
that could help lead to a brighter future, 

One of the true highlights of my career has been the opportunity 
to work with the Holy See mission to the United Nations. My work 
on this book grows directly out of that mission, and I am indebted to 
His Excellency, Archbishop Bernardito Auza, Apostolic Nuncio and 
Permanent Observer of the Holy See to the United Nations, for per- 
mitting me to continue with the work that I began in 2000, under 
Archbishop (now cardinal) Renato Martino, who currently serves as 
President Emcritus of the Pontifical Council for Justice and Peace. I 
am grateful to Jane Adolphe for inviting me to take part in the origi- 
nal conference from which this book was developed, and to Ave 
Maria School of Law, which hosted that conference. I also appreciate 
Angelico Press for encouraging this process and dealing with the 
inevitable delays that come with a project like this. I am most 
indebted to my wife, who not only did her normal great work proof- 
reading and checking citations, but also learned the Chicago Manual 
of Style and converted this work to conform to it, 


you were a Christian, it was almost impossible?” David Brody, “Brody File 
resident Trump Says Persecuted Christians Will Be Given Priority As 
Refugees,” CBN News, Jan, 27, 2017. 
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Aleppo, Syria. Maronite bishop Joseph Tobji in 
St. Elias Cathedral (January, 2016). 


Iraq. Destruction by ISIS of a Christian church in the Nineveh Plains. 
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ISIS Genocide of Christian 
Communities in Iraq and Syria 


Nina Shea 


We strongly request [you] to recognize what happened to us— 
Christians of Iraq and particularly of Mosul and [the Plain] of Nin- 
eveh—as genocide. Many of our people [have] been killed, [an] 
enormous number of them [have] been forced to leave their lands, 
—Archbishop Amel Nona, Bishop of the Chaldean Catholic 
Church of Mosul, June 2014 


Introduction and Background 


ON MARCH 17, 2016, for only the second time in American history, 
the U.S. secretary of state officially designated an ongoing genocide. 
Reversing an announcement that the State Department had issued 
the day before, Secretary John Kerry announced the determination 
that ISIS (also known as ISIL, ISIS, DAESH and the Islamic State) is 
“responsible for genocide” against Christians, Yizidis and other vul- 
nerable groups in areas under its control.” A few days earlier, the 
House of Representatives had resolved to also condemn as genocide 
the violence against these Christians and other minorities. The Sen- 
ate followed with a similar genocide resolution in July 2016.1 

The U.S. designation was a hard-won fight and followed mount- 
ing public appeals, by the Catholic Church in particular. In July 2015, 
Pope Francis had been the first to bring world attention to the fact 


1, Secretary of State John Kerry, “Remarks on Daesh and Genocide,’ Washington, 
DC, March 17, 2016, https://2009-2017.state.gov/secretary/remarks/2016/03/254782. 
hum; H.R. Res. 75, “Expressing the Sense of Congress That the Atrocities Perpetrated 
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that “our brothers and sisters are persecuted, tortured and killed for 
their faith in Jesus,” and called it “genocide,” emphasizing, “I insist on 
the word.” In mid-February 2016, the Holy Father, in an historic joint 
statement with Russian Patriarch Kirill, asserted that Islamist 
extremists were waging a religious persecution so severe that “whole 
families, villages and cities of our brothers and sisters in Christ are 
being completely exterminated.” The U.S. Catholic Conference of 
Bishops and key Catholics and Catholic lay groups, such as the 
Knights of Columbus, also played major roles in calling attention to 
this genocide. 

Nowhere today does the term genocide apply more than in Iraq 
and Syria, where Christian communities have been devastated by tar- 
geted killing, hostage taking, rape, forcible conversion, deportation, 
and the systematic destruction of their churches and every trace of 
the two-millennia-old Christian presence. ISIS has not been the only 
persecutor of these countries’ Christians, Iraqi Christians have been 
relentlessly targeted for death and brutality by al Qaeda in Iraq, the 
Islamic State of Iraq, Shi’a militants, and others since a coordinated 
bombing of their churches in Baghdad in 2004. Syria's Christians 
have been deliberately attacked, particularly by Jabhat al Nusra, the 
al Qaeda affiliate, since the early years of the Syrian conflict, which 
began in 2011. Some of the most infamous examples of this anti- 
Christian persecution—such as the kidnapping and disappearance of 
Aleppo’s Greck and Syriac Orthodox archbishops, Boulos Yazigi and 
Gregorios Yohanna Ibrahim, and the 2010 suicide attack on a Bagh- 
dad Catholic church filled with worshippers—may have been perpe- 
trated by others than ISIS or by ISIS’s predecessor groups. Some of 
those attacks are also addressed in this chapter. 

Of course, not all Muslims should be blamed or implicated in this 
genocide. The majority of Muslims, including those in Iraq and 
Syria, have lived side by side in peace and cooperation with Chris- 


By ISIL against Religious and Ethnic Minorities in Iraq and Syria Include War 
Crimes, Crimes against Humanity, and Genocide,” 114th Cong. (2015-2016), https:// 
wiww.congress goviill1gth-congress/house-concurrent-resolution/7s/text; S. Res. 
340,“A Resolution Expressing the Sense of the Senate That the Atrocities Perpetrated 
by the Islamic State of Iraq and the Levant (ISIL) against Religious and Ethnic 
Minorities in Iraq and Syria Include War Crimes, Crimes against Humanity, and 
Genocide,” nath Cong. (2015-2016), https://www.congress.gov/bill/usth-congress/ 
senate-resolution/340. 
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tians for centuries. In February 2016, several hundred Muslim leaders 
issued the Marrakesh Declaration, which was initiated by Morocco's 
King Mohammed VI. Some 250 major Muslim leaders from 120 
countries participated. The declaration, entitled, “The Rights of Reli- 
gious Minorities in Predominantly Muslim Majority Communities: 
Legal Framework and Call to Action,” affirmed the understanding of 
Islam based on the example of the Prophet Muhammad making 
peace with the Christians and Jews, and not on the understanding of 
ISIS and its affiliates that these non-Muslims must be destroyed. 

Christians belonging to the various Catholic, Orthodox, and Prot- 
estant churches are certainly not the only religious communities 
threatened in Iraq and Syria. Members of all religions—including 
Sunni Muslims who fail to conform to ISIS dictates—have been cru- 
elly attacked and killed by members of the group. Overall casualties 
from conflict among Iraqis and Syrians of all religious backgrounds 
have reached staggering levels. Genocide, however, as the gravest of 
human rights crimes, demands specific attention. 

The Secretary of State named the Yazidis and Shi’a Muslims, along 
with the Christian minority, in his designation. The congressional 
resolutions also include the Sabean-Mandeans and Kaka’i, Interna- 
tionally, there is a growing consensus that the Yazidi community of 
Iraq's Nineveh province, in particular, has been targeted for genocide 
by ISIS. This report does not in any way deny or detract from those 
assessments. Both Yazidis and Christians, as well as other minorities, 
have suffered from ISIS atrocities that have intentionally and entirely 
eradicated those communities from ISIS-controlled territory and 
thus fit the international definition of genocide. Such attacks are reli- 
giously based. 

This book focuses on the Christians, and their particular situation, 
as a compelling case study of this larger genocide and its implications 
for international and national law. A comprehensive, systematic, and 
professional documentation of ISIS’s assaults against these Chris- 
tians has yet to be undertaken. What we do know is substantial and 
has been pieced together from the testimony of the survivors and 
reported by local church leaders, Shlomo (a lawyers’ group com- 
prised of Christian survivors now displaced in Kurdistan), interna- 
tional journalists, the Christian media, the U.N., and Western non- 
governmental organizations, including the Knights of Columbus. 

In February 2015, the world awakened to a graphic demonstration 
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of ISIS slaughtering Christians in a YouTube video. Made by ISIS, the 
video showed the terror group's militants methodically beheading a 
line of bound, kneeling men, all of whom were dressed in orange 
jumpsuits, on a Libyan beach. These ISIS victims were twenty-one 
Egyptian Coptic Orthodox Christians and a Christian from Ghana, 
They had worked in Libya as migrants and had been selectively 
seized from their dormitory after confessing their Christian faith. As 
they knelt on the beach awaiting their fate, the Lord’s Prayer whis- 
pered with their last breath was audible from some of them, 

This beheading video has become emblematic of the modern 
manifestation of anti-Christian genocide and an icon of the suffering 
under ISIS, Obscured by the region’s conflicts, the scope and details 
of ISIS’s genocide of Iraq and Syria's Christians within its self-pro- 
claimed caliphate are less well known but no less brutal and no less 
specifically aimed at eradicating Christians for their faith. 

Christian clergy have been killed or disappeared, including bish- 
ops. Lay persons, too, have been singled out for attack. They have 
been targeted for “unlslamic” dress, speech, behavior, and busi- 
nesses. Many thousands of Christians have been taken hostage and 
tortured or killed. Some Christians have been forced to convert to 
Islam with swords to their or their children’s throats. Some who 
refused have been crucified. Scores of Christian women and girls 
have been taken as sex slaves for ISIS jihadis, along with thousands of 
Yizidis. An occasional video or report of an ISIS demolition of a 
church or monastery has reached the international media, but few in 
the West understand that within ISIS-controlled territory, all 
churches have been shut, desecrated, or destroyed, all clergy have 
been assassinated or driven out, and no Christian community has 
been left intact. 

Barely a decade ago, Iraq and Syria ranked among the four Middle 
Eastern countries with the most robust Christian populations—over 
a million Christians each. The genocidal toll taken by the rise of 
Islamist extremism within these two states is fully apparent from the 
demographics of Iraqs Christian community. Collectively number- 
ing about 1.4 million before the U.S. invasion in 2003, Iraqi Chris- 
tians now are said by Church leaders to amount to about 250,000, 
Most of them are in the Kurdistan region, and the majority are con- 
sidered Internally Displaced Persons (IDPs) living as tefugees. 
Between one million and one and a half million of Syria's two million 
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Christians are said to remain in Syria, and two thirds of them are 
estimated to be displaced. Both Syrian and Iraqi Christian survivors 
can be found as refugees in surrounding areas of Jordan, Lebanon, 
and Turkey. In none of these places of refuge, not even in Iraqi Kurd- 
istan, do the fleeing Christians have resettlement rights. They also 
have encountered discrimination and persecution by other refugees 
in United Nations camps in the region and, thus, eschew them. The 
Christians who escape ISIS depend on the Church and other private 
charity for their survival. 

These are ancient communities with ties to the earliest Church, 
Some of them still pray in Aramaic, the language of Jesus of Nazareth, 
and trace their religion to St. Thomas the Apostle and to the Pente- 
cost. Most of these Christians are Catholic or Orthodox, but Protes- 
tants are also represented. The Eastern Catholic Churches—the 
Chaldeans, the Syriacs, the Maronites, the Greek Melkites, and the 
Armenians—are in communion with the Roman Catholic Church. 
ISIS's attacks are aimed at destroying all these Christian church com- 
munities. 

Such assaults are solely for religious reasons; these Christians are 
members of a small minority that lacks political power and has not 
taken up arms for any side in the region’s conflicts. ISIS’s own public 
statements frequently claim credit for the murder of Christians, exult 
in the enslavement of Christian women and girls, and express the 
intent to wholly eradicate Christian communities from its “Islamic 
State.” ISIS threatened: “We will conquer your Rome, break your 
crosses, and enslave your women,” in a recent issue of its propaganda 
magazine Dabig, which also carried a cover photo of St. Peter’s Basil- 
ica in Rome with a black flag replacing the cross atop its dome.” 

Archbishop Jeanbart of Aleppo’s Melkite Greek Catholic Church 
has also attested to the openness with which the Islamist militants, 
whether ISIS or a similar group, declare their intent to eradicate 
Christians and others they consider infidels. In 2013, he stated: 


Christians are terrified by the Islamist militias and fear that in the 
event of their victory they would no longer be able to practice their 


2. Umberto Bacchi, “ISIS Magazine Dabiq Threatens ‘Rome Crusaders’ Flying 
Islamic State Flag at Vatican on Front Cover International Business Times (October 
43, 2014), http://wnwwibtimes.couul/isis-magazine-dabiq-threatens-rome-crusaders- 
flying-islamic-state-flag-vatican-front-cover-1469712. 
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religion and that they would be forced to leave the country, As soon 
as they reached the city [of Aleppo], Islamist guerrillas, almost all of 
them from abroad, took over the mosques. Every Friday, an imam 
launches their messages of hate, calling on the population to kill 
anyone who does not practice the religion of the Prophet Muham- 
mad. They use the courts to level charges of blasphemy. Who is 
contrary to their way of thinking pays with his life? 


ISIS stormed Mosul, Iraq's second largest city and the provincial 
capital, on June 9 and 10, 2014. It was from there that Abu Bakr al 
Baghdadi proclaimed the establishment of his so-called caliphate, the 
Islamic State, and himself as Caliph Ibrahim on June 29, 2014, The 
ISIS “caliphate” was intended to resonate among Muslims, as Traq 
and Syria had been the sites of the seventh and eighth century cali- 
phates established by the descendants of the Muslim Prophet 
Muhammad. At the peak of ISIS’s power, its territory stretched from 
Raqqa, Syria, in the west, to Mosul, Iraq, in the east, with the Chris- 
tian heartland of Nineveh lying strategically in between these two 
poles. To purify its caliphate, ISIS set out to conquer and eliminate 
the Christians, Yazidis, and other minorities who had ancestral ties to 
Nineveh, which was at that time the homeland for most of their 
members. ISIS achieved the total eradication of these communities 
from Nineveh in a murderous, blitzkrieg-like strike during the first 
two weeks of August 2014. 

The relentless targeting of Christians in this area in this century, 
however, did not begin in 2014. In Iraq, it dates to 2004, the year al 
Qaeda in Iraq (AQI) surfaced and six Baghdad churches were tar- 
geted in coordinated bombing attacks. The attacks continued and 
intensified when AQI rebranded itself as the Islamic State in Iraq (ISI) 
in 2006, which came to be headed by al-Baghdadi in 2010 and 
changed its name to ISIS in 2011. By the time ISIS entered Nineveh, 
most of Iraq’s Christians were settled there for security, having fled 
there in prior years to escape targeting by Islamist groups in Baghdad, 
Basra, and other southern towns. In Syria, the Christian community 
came under severe and deliberate attack in 20 when Arab Spring 
Protests turned violent and worsened after ISIS claimed Raqqa for ite 


3, Nina Shea, Testimony, June 25, 2013, hitpi//wwwhudson.org/content/research 
sttachments/attachment/ng/shea testimony (house foreign affairs a5 J ux a0) 


pdf. 
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capital in 2013. In that year, Archdeacon Emanuel Youkhana of the 
Assyrian Church of the East observed: “Behind the daily reporting 
about bombs there is an ethno-religious cleansing taking place, and 
soon Syria can be emptied of its Christians? The targeting of the 
Christian minority continues as this book goes to print. 


ISIS’s Intent 


Publications and videos by ISIS repeatedly assert its intent to destroy 
the Christian church—that is, all Christians under its control—and 
its pattern of attacks evidences such intent. Nevertheless, ISIS claims 
to offer Christians in some areas of its self-proclaimed caliphate an 
option to pay a traditional Islamic tax, or jizya, as an alternative to 
death, deportation, and forcible conversion. Superficially, ISIS may 
appear to have revived the medieval Islamic practice that provided 
limited toleration for the Jewish and Christian “People of the Book” 
which was formally abandoned over a century and a half ago under 
the last Ottoman caliphate. Closer examination of ISIS’s treatment of 
Christians, which includes all three major cases where jizya was 
claimed to have been offered as an option, however, reveals that these 
ISIS claims are a deception or propaganda ploy. ISIS does not toler- 
ate Christians. Its demands for payments from Christians, which it 
calls jizya, are actually extortion and ransom. ISIS has never given a 
traditional jizya option to Christians at any time. Even when it 
extorts payments and calls them jizya, this always, within a short 
time, results in dispossession, rape, murder, kidnapping, and 
enslavement of Christians—all acts evidencing the crime of geno- 
cide. Nowhere in ISIS-controlled territory are there intact Christian 
communities, only individuals, mostly elderly, who are forced to pay 
extortion and have no possibility of exercising their religious rights, 
as their churches are destroyed or closed and their clergy have been 
killed or forced to flee. 

Genocide is a crime of intent, one that requires the deliberate aim 
of destroying a group, such as a religious one, “in whole or in part’ 


4. Shea, Testimony. rata, 

5, Nina Shea, “The ISIS Genocide of Middle Eastern Christian Minorities and Its 
i J it sfls3.amazonaws. 
Jizya Propaganda Ploy.” The Hudson Institute, August 2016, htips://s3an 
com/media,hudson.org/files/publications/20160721ThelSISGenocideofMiddleEaster 
nChristianMinoritiesandltsfizyaPropagandaPloy.pdf. 


23 


Persecution & Genocide of Christians in the Middle East 


In a recent report, the Independent Commission of Inquiry on the 
Syrian Arab Republic (a body created by the U.N. Human Rights 
Council) denies that ISIS intends to destroy the Nineveh Christian 
community.§ It points to ISIS claims to offer a jizya option while 
overlooking contrary evidence. It makes a summary conclusion, 
without citing any supporting evidence, that ISIS recognizes the 
“right to exist as Christians,” including those within its territory, “as 
long as they pay the jizya tax.” The Commission’s conclusion is 
demonstrably false. 

In the American debate leading up to the U.S. government's desi 
nation of genocide,’ the issue of jizya first came to be a central r 
nale for those within and outside the Obama administration who 
argued Christians should be excluded from the designation.® Based 
on unsupported claims that jizya arrangements were being imple- 
mented, some erroneously concluded that ISIS lacked the intent— 
required by the international Genocide Convention—to destroy the 
Iraqi and Syrian Christian community. This argument, which ulti- 
mately did not prevail in the U.S, State Department's genocide desig- 
nation decision, depended on taking selective ISIS assertions about 
jizya at face value; ignoring the evidence in the purported cases of 
jizya; overlooking the obligations of the Islamic authorities under 
traditional jizya theory and assuming that ISIS adheres to traditional 
Islamic rules and practices; and assuming that ISIS can be trusted to 
honor its agreements with non-Muslims, 

This chapter presents the facts of ISIS’s treatment of Christian 
communities under its control and analyzes them in conjunction 


6. Office of the United Nations High Commissioner for Human Rights, Human 
Rights Council, “They Came to Destroy”: ISIS Crimes against the Yazidis, June 15, 
2016, http://iwww.chchr.org/Documents/HRBodies/HRCouncil/ColSyria/A_HRC_3 
2_CRP.2_en.pdf. 

7. Nina Shea, “ISIS Genocide: Christians Killed and Enslaved asthe State Depart- 
ment Looks the Other Way,” Hudson Institute (originally published in National 
Review Onlineas “ISIS Genocide against ‘People of the Book’—How Long Will Kerry 
Continue to Talk around 1?” March 16, 2016), http://www.hudson.org/research/23 
20-isis-genocide-christans-Killed-and-enslaved-as-the-state-department-looks-the. 
other-way. 

8. Michael Isikoff, “U.S, Weighs Genocide’ Label for IS in Iraq—And More Than 
a Word May Be at Stake,” Yahoo News, November 12, 2015, httpsi//www.yahoo.com? 
news/u-s-weighs-genocide-label-1298023405674550.html. 
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with the terror group’s claims regarding a jizya option for these 
Christians. These facts show beyond doubt that the Christians of 
Nineveh and of those areas of Syria under ISIS control have been 
among the religious minority groups facing ISIS genocide. 


Jizya Payments 

Jizya is mentioned once in the Qur'an (9:29, Surah al-Tawbah), 
although no payment amount or details are actually given. Under 
what is known as the Pact of Omar (named after a seventh-century 
caliph), jizya was an arrangement for coexistence with “People of the 
Book,” ahl al kitab, meaning Jews and Christians, and even Sabean- 
Mandeans and Zoroastrians. A progressive tax was paid by men or 
their community in exchange for protection for their families, 
including protection of their lives and property and the right to wor- 
ship, receive the sacraments, and practice their religious rites. They 
did not have full religious freedom, were harshly discriminated 
against, and were compelled to adhere to Muslim mores in ways that 
were deliberately humiliating and onerous and would be seen today 
as flagrant violations of international human rights law. Yet this 
arrangement at least allowed the protected non-Muslim communi- 
ties to assemble inside their houses of worship for communal prayer 
led by their own religious leaders, For 1,300 years, from the region's 
Muslim conquest in the seventh century until the mid-nineteenth, 
Christianity was practiced and perpetuated in this region under such 
arrangements. 

Those who conflate today’s extortion and ransom payments 
demanded of Christians with a tax for jizya may lack knowledge 
about historical jizya and fail to understand the two obligations 
assumed by authorities in a jizya arrangement. The jizya payment 
was to be made in exchange for protection of persons and property 
and for the right to non-Muslim religious worship. A legal brief pre- 
pared for the Philos Project—drawing on such sources as Encyclope- 
dia of Islam, The Jews of Arab Lands: A History and Source Book, and 
The Oxford Encyclopedia of the Islamic World—succinctly describes 
such obligations: 

Shortly after the founding of Islam, the Assyrian Christians came 

under Muslim rule. They were relegated to dhimmi status, and were 

required to pay the jizya. Under the historical Islamic caliphates, the 
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Jizya was a tax levied on their non-Muslim subjects, referred to as 
dhimmis. Historically, dhimmis were “the non-Muslims who live 
within Islamdom [who] have a regulated and protected status? Jn 
return for protection and the right to continue practicing their reli. 
gion, and as a mark of their obedience, dhimmis were required to 
pay the jizya. If the Muslim ruler failed to provide the dhimmis ade. 
quate security, he was obliged to return the money, as the Egyptian 
sultan Saladin did after withdrawing his army from Syria, [Empha- 
sis added]? 


By contrast, there is no evidence that ISIS has fulfilled the caliph- 
ate's obligations under a jizya agreement. In fact, irrespective of any 
Payment made to it by a Christian, ISIS prevents and punishes Chris- 
tian worship, attacks the Christian and his family members, and 
steals the Christian's Property. What ISIS refers to as “jizya” taxes are 
simply extortion and ransom Payments that at most provide tempo- 
rary protection from ISIS attacks. Virtually every Christian who can, 
flees ISIS-controlled territory. The few aged, disabled, and other 
Christians who have stayed behind in ISIS-controlled areas have 
been forced to convert to Islam, become jihadi “brides,” or been 
taken captive or killed. In invoking the term jizya, ISIS is providing a 
pretext to appear more authentically Islamic. Experts on ISIS have 
called this a “ploy” and a “publicity stunt.” Both terms are accurate. 

In March 2007, Abu Omar al-Baghdadi, the first leader of the 
Islamic State in Iraq, who took the title of ‘commander of the faithful 
but did not claim the caliphate himself, proclaimed a policy to kill 
Christians and justified this in Islamist terms by declaring the con- 
tract for jizya to be null and void: 


We find that the sects of the People of the Book (Christians, Jews, or 
Sabians) in the State of Islam today are people of war who qualify 
for no protection, for they have transgressed against whatever they 
agreed to in many countless ways, and if they want peace and secu. 
rity then they must start a new era with the State of | Islam according 


9. Legal brief sent to US. Secretary of State John F Kerry from Andrews Kurth 
LLP, counsel for the Philos Project, The American Mesopotamian Organisation whe 
Assyrian Aid Society of America, and The Iragi Christian Relief Council, Manch 3. 
2016, https:/wvwwandrewskurth.com fassets/htmldocuments/2016-03.08. Philae te 
oject_Letter.pdf. 
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to (Caliph) Omar’s stipulations [the historic “Covenant” of Caliph 
Omar with Christians) that they have annulled.!0 


In February 2014, a few months before ISIS declared its Islamic 
State caliphate, it publicized a jizya contract with the Christian com- 
munity of Raqqa. In June 2014, during its assault on Mosul’s Christian 
community, ISIS announced an offer of jizya. Subsequently, it an- 
nounced jizya arrangements for Christian communities in several 
areas of Syria. These assertions misrepresented what actually oc- 
curred, As the 300-page Genocide against Christians in the Middle East 
report finds: 


As used by ISIS, [jizya] is almost always a term for extortion and a 
prelude or postscript to ISIS violence against Christians. In Nineveh, 
demands for so-called jizya payments were a prelude to killings, kid- 
nappings, rapes and the dispossession of the Christian popu- 
lation. .. In Raqqa, the offer was made after ISIS had already closed 
the churches, burned bibles and kidnapped the town’s priests.!! 


The complete absence anywhere in ISIS-controlled territory of 
functioning churches, active clergy, and intact Christian communi- 
ties is prime facie evidence that there is no jizya option for the Chris- 
tians. Testimony and reports from the affected Christians reveal 
beyond doubt that there has been no jizya option, only lethally 
enforced demands for money, property, or women and girls as ran- 
som and extortion payments, which ISIS calls “jizya.” A review of the 
major cases where ISIS took over areas where Christian communities 
resided and in some instances claimed to offer a “jizya option” fol- 
lows. 


Mosul and Nineveh, Iraq 
Soon after Saddam Hussein's overthrow, Sunni extremists made 
common cause with Hussein's military officers in Mosul. With their 
help, ISIS easily took control of the country's second largest-city and 
Nineveh’s capital on June 10, 2014. It was from there that Abu Bakr 


10. Alberto M. Fernandez, “The ISIS Caliphate and the Churches,” MEMRI, 
Daily Brief No. 53, August 27, 2015, htp:/www.memri.org/report/en/print872.htm. 
11, Knights of Columbus and In Defense of Christians, Genocide against Chris- 
tians in the Middle East: A Report Submitted to Secretary of State John Kerry, March 9, 
2016, httpii/stopthechristiangenocide.org/scglen/resources/Genocide-report.pdf. 
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al-Baghdadi announced the Islamic State caliphate a month later, on 
June 29. By late August 2014, Patriarch Ignatius Youssef III Younan of 
the Syriac Catholic Church, northern Iraq's largest church, had 
begun pronouncing the situation facing his now-displaced and bru- 
talized flock to be “genocide.”!? 

ISIS summoned Christian leaders to meet with its representatives 
on July 17, 2014, at an auditorium in Mosul for the purpose of 
announcing the jizya terms on which they could stay in the Islamic 
State’s “caliphate.” The Mosul Christians who did not respond were 
then given an ultimatum, announced from the loudspeakers of 
Mosul mosques, to leave by July 19 to avoid death or forced conver- 
sion to Islam. All but a few dozen fled or died trying. This terror- 
driven mass exodus of Christians was repeated three weeks later 
throughout the rest of Nineveh Province. Since Nineveh was the his- 
torical homeland of Iraqi Christianity and the place to which many 
Iraqis had gone to escape persecution in the south of the country, 
this meant that by late August 2014, only a small fraction of Iraqi 
Christians remained in Iraq, outside of Kurdistan, mostly in Bagh- 
dad. 

The Christians who did not leave have been sometimes character- 
ized as having chosen to live under ISIS and pay jizya. The major flaw 
in this description is that it overlooks the facts and omits the views of 
the Christian leaders most closely involved. The available evidence 
paints a much direr picture. 

Rev. Emanuel Adelkello, the Syrian Catholic priest who directly 
dealt with ISIS over the fate of the one thousand Christians still in 
Mosul in late July 2014, wrote details about the “jizya option” in 
response to this author’s inquiry. He related that ISIS demanded all 
remaining Christian leaders to gather at a Mosul civic center, pur- 
portedly to hear ISIS’s jizya demand. After the Christian leaders 
throughout Nineveh consulted among themselves, they decided it 
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was a“trap.” As Father Adelkello explained, they feared that they were 
being rounded up for slaughter and that the women and girls would 
be jeopardized if their people remained under ISIS “protection.” 
According to the priest’s statement, which was recorded, translated, 
and sent on March 5, 2016, by the Chaldean Catholic Archdiocese of 
Erbil to this author: 


The collective belief was that this gathering was not an attempt to 
negotiate, it was only going to be a demand at best, and a trap at 
worst. The Christians mostly believed they would likely be killed if 
they showed up. At the appointed time, no Christians showed up. 
Angered, ISIS then gave them two choices, leave or be killed. The 
remaining Christians then all left. At checkpoints on the way out of 
town they were robbed of everything of value, had all their family 
and property documents taken from them, and their cars stolen as 
well. Thus stripped, they were allowed to walk to the border with 
the Kurdistan Region.!3 


Father Adelkello explained that Mosul’s Christians had a deep dread 
of ISIS: 


[Jizya] was only put forward initially as a ploy from which ISIS 
could keep the Christians there to further take advantage of them 
and abuse them. There was specific concern that the intention was 
to keep women there so that they could be taken freely by the ISIS 
fighters. The ISIS fighters had made public statements that accord- 
ing to the Koran it was their right to take the Christian women as 
they pleased." 


An estimated twenty-five to fifty Christians remained behind in 
Mosul, a city of over a million residents, and church leaders are ada- 
mant that there is no jizya agreement for them and that they are 
badly treated. Some have been killed, while some of the elderly have 
reportedly died of neglect in their houses, been allowed to starve to 
death or deprived of medications, and left with no one to bury them. 
The others have been enslaved or forcibly converted to Islam.!5 

Mosul clergy, who had direct engagement with ISIS in July 2014, 
state that there was never a serious option for Nineveh’s Christians to 
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pay jizya to avoid ISIS atrocities. They believe that ISIS never had any 
intention of protecting Christians or of allowing Christian worship, 
Syriac Catholic Archbishop Yohanna Petros Moshi, for instance, 
writes that the Christians of northern Iraq determined they “can 
never trust Daesh [supporters] no matter how many good intentions 
they try to show,”'6 It should be noted that Western policymakers 
mistrust ISIS, too. (The archbishop, along with virtually all of his 
flock, is now dispossessed and displaced.) 

Archbishop Moshi states that the suspicions that ISIS was plotting 
against the Christians were confirmed on the second day after the 
failed meeting, when ISIS falsely publicized that a jizya agreement 
had been reached with him. He rejects the ISIS claims in no uncer- 
tain terms, calling them “lies” that were intended to trick the Chris- 
tian laity into staying so that ISIS could kill the men and abduct the 
women. He writes: 


[ISIS] released a statement saying that the meeting has taken place 
between representatives of the Islamic State and Christian religious 
leaders, and the document has been signed by the Iraqi chief of 
priests [Archbishop Moshi]. [This] was a lie made up in order to 
encourage Christians to stay so they [could] take their revenge from 
their men and use the women [the] same as what happened to the 
Yazidis. 


Archbishop Moshi states that after the Christians fled, ISIS repre- 
sentatives taunted them about the jihadis’ desire for the Christian 
women, thus validating the Christians’ fears: “One of them [called a] 
few of our sons to tell them: “Unfortunately! You managed to run 
away! Because you have such beautiful daughters and women?” The 
Chaldean Catholic patriarch Louis Raphael Sako, who was among 
the Mosul refugees, categorically states that no Christian community, 
or even family, remains in Mosul to pay jizya. He disputes Kurdish 
media reports that families in Mosul are paying an annual jizya of 
$170. In a May 11, 2016, letter to the international Catholic press, the 
Patriarchate asserted: 


There are no more Christian families in Mosul... only a few indi- 
viduals who were unable to escape... [In Mosul,] 50 disabled 
Christians were left at a medical facili 'y because they were unable to 
16, Shea, “ISIS Genocide.” 
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escape... [and] it has been impossible so far to rescue them. Some 
Christians abducted by Daesh are still being held, but no family. 


Other diverse Christian voices are consistent on this point. The 
Assyrian Iraqi parliamentarian Yonadam Kanna reports that the 
Christians who remained in Mosul, largely due to old age or disabili- 
ties, were forced to convert to Islam. Father Douglas Bazi, an Iraqi 
Chaldean priest who ran a refugee camp in the Iraqi Kurdistan capi- 
tal of Erbil, said that one Mosul family with disabled members was 
told they could remain Christian if each family member paid $8,000 
each month. This was exorbitant, and thus they could not exercise 
this ISIS “option.” Other church leaders, now in exile in Kurdistan, 
state that those Christians who were left behind in Mosul are indi- 
gent, starving, and dying from neglect. They do not pay jizya or 
attend church, since there are no churches or monasteries, ISIS hav- 
ing destroyed, closed, or repurposed all of them. 

After the Nineveh Christian leadership made clear that it viewed 
the jizya offer as a ruse, ISIS showed no mercy to those Christians 
whom it encountered when it stormed the province in the first two 
weeks of August 2014. Christians who remained in Nineveh after ISIS 
arrived and did not convert to Islam met grim fates. Some were killed 
outright. Patriarch Younan estimates that ISIS killed over a thousand 
Christians in Syria and over five hundred Christians in Iraq. Using a 
questionnaire devised by the State Department for documenting the 
Darfur genocide a decade ago, the Knights of Columbus gathered 
information from several hundred of the Nineveh Christian survi- 
vors in Kurdistan in March 2016. In case after case, a son, two cous- 
ins, a father, or a brother was reported missing after being led away 
by ISIS jihadists. Based on relatives’ testimony collected in Erbil, 
Knights of Columbus lawyer Scott Lloyd reported: “Dozens and per- 
haps hundreds of Christians, mostly men, were demanded as hos- 
tages in exchange for their families to leave. They haven't been seen 
since”!7 : 

The press reported, based on the account of a Sunni tribesman, 
that in May 2015, an 80-year-old Nineveh Christian woman was 
burned alive for not following ISIS sharia, His Eminence Theodore 
McCarrick, Washington, DC’s archbishop emeritus cardinal, related 
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to this author that in early 2016, he spoke with an Iraqi Christian 
woman, now displaced in Kurdistan, who witnessed jihadists crucify- 
ing her husband to the front door of their home. This report was 
confirmed independently by Iraqi Catholic priest Father Denkha 
Joola, who aided the refugees and knows the woman. The parents 
and brothers of one girl fled by car but never reappeared, reported 
Georgina, their daughter who escaped with her grandmother in a 
separate car [statement to the American Foundation for Relief and 
Reconciliation]. They are presumed to have been murdered at a 
checkpoint by ISIS militants. 

The Most Rev. Amel Nona, who was then Chaldean Catholic arch- 
bishop of Mosul, wrote an open letter stating that those who could 
not get out of Nineveh when ISIS stormed through it were cither 
killed or enslaved. He gave an example of four children from a family 
in his diocese, from the city of Qaraqosh—ages four, six, eight, and 
fifteen—who were killed. He “confirmed” that a “huge number of 
Christians” from Mosul and the Nineveh Plain were also killed. 

While ISIS sexual enslavement of women and girls has been 
mostly associated with the thousands of Yazidis who were captured, 
an unknown but smaller number of Christians were also enslaved. 
Another Nineveh family who did not leave before ISIS arrived, due to 
the father’s blindness, had their three-year-old daughter, Christina 
Noah, taken from them by ISIS militants. From a cell phone call 
from another captured Christian woman, as reported in a New York 
Times magazine cover story, they learned that both were being 
detained in a holding pen with other women and girls and sold at a 
Mosul slave market.!® In the following months, ISIS would. publish a 
price list for the sale of specifically Christian and Yazidi female slaves 
in slave markets, with those aged one to nine being the most expen- 
sive. This price list was authenticated by the U.N. expert for sexual 
violence in conflict, Zainab Bangura. In another case, a mother 
relates that after her young daughter was told by ISIS to get into a 
separate vehicle, she never saw her again. After three months without 
word, in the refugee camp, she received a call from the daughter say- 
ing that she had “converted” to Islam and “married” a Muslim man. 

Archbishop Nona states he knows of “many” young girls who were 
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taken from Nineveh by ISIS and that their whereabouts are unknown. 
Syriac Catholic archbishop Moshi reports that over 20 Christian girls 
and women were captured and most have not been seen since, despite 
church ransom offers: 


Weeks after the displacement, we had indirect communication with 
Daesh members in order to save more than 20 women whom [sic] 

yed and are hostages, they confirmed that they were in good con- 
ditions. A 3 years old girl, a 25 years old girl, a 30 years old young 
woman and other girls and women aging from 40 to 70 years old. 
We agreed to pay a ransom not a Jizya, which was 30 thousand dol- 
lars in exchange for their release, with the condition that we don’t 
pay anything until we guarantee their arrival, at least the arrival of 
the small girl, the other girl and the young woman. But that didn't 
happen until this day. And today we know nothing about them or 
what happened to them.!9 


The horrific story of a Christian mother who escaped ISIS enslave- 
ment is recounted in No Way Home: Iraq's Minorities on the Verge of 
Disappearance, the June 2016 report of the UK-based Minority Rights 
Group International. She attests that as an ISIS captive she was bru- 
tally tortured and then taken to a sex slave detention center under the 
direction of an ISIS sheikh who performed “marriages” between the 
captive Christian and Yazidi girls and women and ISIS fighters, in 
accordance with strict ISIS religious rules. She explained: 


That night I was married to eight different men and divorced eight 
times, Each man raped me three or four times. When all this was 
over, we were taken back to the room where all the girls were being 
held. They made us walk naked through the big room where all the 
men were sitting. We were barely able to walk. This scenario was 
repeated every week—it was like a nightmare? 


World magazine editor Mindy Belz interviewed Christians from 
Nineveh who fled ISIS. In her book, They Say We Are Infidels, she 
wrote that in the major Christian city of Qaragosh, some one hun- 
dred Christians, who were initially left behind, were held hostage in 
their homes. She related: “One father described being tortured while 
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his wife and two children were threatened after the family refused to 
deny their faith”?! In another Christian family, the mother and 
twelve-year-old daughter were raped by ISIS militants, causing the 
father, who was forced to watch, to commit suicide. Father Bazi says 
that many of the girls and women have been raped but shame pre- 
vents them from talking about it. 

Some reported being tortured in attempts to force them to con- 
vert. Forced conversion to Islam was so prevalent that there are now 
special ministries by Iraqi churches and clergy in Kurdistan, They 
minister to those who escaped and are burdened by the guilt of hav- 
ing renounced their faith, even though they did so with a knife blade 
at their children’s neck or their own. 

In September 2014, a family of twelve Assyrian Christians, trapped 
in their Nineveh hometown of Bartella after ISIS swept in the previ- 
ous month, escaped after being robbed and forcibly converted to 
Islam. The press told their story as follows: 


The Assyrians said for the first three days they were given food by 
ISIS but for the next 17 days after they were given nothing. They 
survived from whatever they had in the house. ISIS stole all their 
money and their papers. They were brought to an Islamic court in 
Mosul where they “converted” and were given an Islamic state ID 
and then returned to Bartella. They said they saw one Assyrian who 
had not converted and was badly beaten, his hands were tied 
behind his back and he was driven off in a truck. They assumed that 
he was killed.22 


In another case a group of men reportedly converted when jihadists 
threatened to rape the girls: 


There was Khalia, a woman in her fifties, who was captured and 
held hostage along with 47 others. During her 15 days in captivity, 
she rebuffed demands to convert, despite a gun being put to her 
head and a sword to her neck. She literally fought off ISIS militants 
as they tried to rape the girls, and again later when they tried to take 
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a -year-old as a bride, Because of the abuse, 14 men gave in to 
ISIS’s demands and said they would convert to Islam. Khalia would 
not. Ultimately, the hostages were left in the desert to walk to Erbil. 
Others in Kurdistan affirmed without prompting that “she had 
saved many people.” 


The vast majority of Nineveh’s Christians, like the vast majority of 
Yazidis, fled to Iraq's Kurdistan region or neighboring countries. 
What few possessions and wealth the Christian families were able to 
pack were stolen from them by ISIS at checkpoints along the way out. 
‘A Sunni imam of Mosul protested their treatment and was killed by 
ISIS. 

With cars and bus fare stolen by ISIS militants, many had to walk 
through miles of desert-like terrain in 120-degree temperatures with- 
out water or food. They carried the small children and pushed 
grandparents in wheelchairs. Those who glanced back could see 
armed groups looting their homes and loading the booty onto 
trucks. Some who were sick or weak did not survive. Church leaders 
told a Knights of Columbus rescarcher that the toll from this death 
march is not known and that those who fell dead along the way were 
left there in the panic. Others died from stress-related diseases 
shortly after becoming refugees. Iraqi Dominican sister Diana 
Momeka reported that a dozen of the elderly nuns from her convent 
died within the first year of exile from Nineveh. Those with cancers 
and other serious conditions now struggle to survive as destitute ref- 
ugees in the face of grossly inadequate medical services. 

Mosul’s Christians (some 35,000, according to reports that quote 
Patriarch Sako,? though other estimates are lower) first fled in June, 
and then a second wave left in late July for the large Christian town of 
Qaragosh, about eighteen miles away, and other Nineveh villages, 
where they doubled up with relatives or sought shelter in schools, 
churches, and monasteries. That summer, the ISIS leadership in 
Mosul turned off the water supply to some of these Christian places 
in Nineveh, explaining that they did not deserve to drink. 
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Christian leaders, perceiving an impending ISIS offensive against 
the rest of Nineveh, pleaded for help. In late June 2014, Archbishop 
Moshi issued a dramatic appeal to the international community for 
urgent protection for his people in Qaraqosh: 


appeal to the consciences of political leaders around the world, to 
international organizations and to all men of good will: it is neces. 
sary to intervene immediately to put a stop to the deterioration of 
the situation, working not only at a humanitarian level, but also 
politically and diplomatically. Every hour, every day lost, is likely to 
make all unrecoverable. Inaction becomes complicity with crime 
and abuse of power. The world cannot turn a blind eye to the trag- 
edy of people who have fled from their homes ina few hours, taking 
with them only the clothes they are wearing.25 


The archbishop’s pleas went unheeded. By the second week of 
August, ISIS had confiscated Christian homes and businesses in 
Mosul, after marking them with the red letter nun, the Arabic equiv- 
alent of N, for Nazarene, and consolidated its control over all of Nin- 
evch province. Virtually the entire Christian population, some one 
hundred twenty thousand recent exiles from Mosul and the residents 
of the Nineveh Plain, was forced to flee to Kurdistan, Jordan, Leba- 
non, and Turkey. Seeking shelter and aid, they flocked to the local 
churches, which were utterly unprepared to receive them. For 
months the exiled Christian families lived out in the open, under 
plastic tarps or in abandoned buildings. During that first winter in 
2014, they were gradually moved into seven-foot-wide shipping con- 
tainers, where thousands still remain. 

Two years later the local churches and international aid groups 
continue to provide all their food, clothing, medicine and, to the 
extent it exists, education, since they lack resettlement rights even in 
Iraqi Kurdistan. Moreover, they find the U.N. camps to be too dan- 
gerous for them, Stephen Rasche, director of internally displaced 
persons resettlement programs for Erbil’s Chaldean Catholic Archdi- 
ocese, testified to Congress that in Erbil “there are no Christians who 
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will enter the U.N. camps for fear of violence against them’—con- 
cerns that U.N. representatives told him are valid for Christians.26 

ISIS treatment of the Christian community in Mosul and Nineveh 
is aptly described by Ambassador Alberto Fernandez, a former State 
Department counterterrorism expert, as an “extinction,” with ISIS 
labeling Christians “polytheists” (representatives of shirk), not “Peo- 
ple of the Book”2? 


Ragga, Syria 

What happened in Raqqa, the capital of the Islamic State, is upheld 
as the prime example of ISIS offering a jizya option to Christians. 
Only a few dozen Christian families remained in Raqqa at the time 
ISIS raised the jizya issue, it militants having captured the city from 
Jabhat al Nusra (al Qaeda) in mid-2013. In early 2014, ISIS gave 
Raqqa’s Christians an ultimatum: they could either sign a written 
order to pay jizya and abide by a list of restrictions regarding the 
practice of their faith or be considered combatants and put to “the 
sword.” The order was posted on the Internet, bearing the blurred- 
out signatures of some twenty Christians of that city, and it received 
wide international coverage.? It turned out to be a cover for an 
extortion racket against the few scattered and most elderly Christians 
remaining. The Raqqa Christians who have been paying ISIS, far 
from being protected, were used by ISIS as human shields and never 
had a chance to exercise their religious rights. 

Under the purported jizya arrangement, Christian men were 
required to pay ISIS, in gold, amounts equivalent to one month of 
the average Raqqa salary, later raised to three months. In exchange, 
they were to receive the “protection of the Prophet” and would not 


be harmed, The written order, a purported dhimmi contract? pre- 
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sumed the existence of functioning churches, with its detailed list of 
things forbidden to the churches, such as ringing bells, displaying 
crosses, making repairs, and holding wedding and funeral proces- 
sions outside church walls. In fact, ISIS quickly set about destroying 
and shutting down all the churches, and none remained open after 
the caliphate was announced in July 2014. The last cleric left when 
ISIS arrived. It was in Raqqa that the Italian Jesuit, Father Paolo 
Dall’Oglio, was presumably murdered by jihadis in July 2013. 

As of this writing, only a few dozen older Christians remain in 
Ragga, and without churches or priests, they have no ability to wor- 
ship as Christians. They are not allowed to leave the city and are 
being kept under house arrest, according to reports in spring 2016.29 
Moreover, far from being provided “protection,” these Christians are 
being used by ISIS as human shields as rebels and foreign forces 
strike the city.3! 

In an article on Armenians in Syria, Voice of America quotes Ara 
Sisserian, an advocate for Syrian Christian refugees in Armeni 
“With the rise of extremists, being a non-Muslim minority is the last 
thing you want to be in Syria now.” The article explains, “In areas 
under control of the Islamic State, Armenians face increased peril.” It 
mentions purported jizya arrangements but then states: “IS has also 
confiscated their land and used them as human shields to deter inter- 
national coalition and Syrian warplanes from hitting its positions in 


Raqqa and elsewhere”? 


The touted “jizya” arrangement proved to be a deception: the 
Raqqa document was actually a protection contract for extortion, for 
there simply was no practical way for Christians to worship as Chris- 
tians after being left without churches or priests. Rather than being 


protected, the two dozen or so elderly Christians were subjected to 
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house arrest and used as human shields. Though the State Depart- 
ment acknowledged there were no churches left open, it too (prior to 
its finding of genocide) repeated the ISIS propaganda that Christians 
were given a jizya option: “Former residents of Raqqa estimated there 
were no more than 30 Christians left in Raqqa City, paying an 
unknown amount in protection taxes (jizya), and without access to 
public places of worship.” Ambassador Fernandez observed the fol- 
lowing about Raqqa: 


After burning Christian books, destroying churches, and kidnap- 
ping priests in Raqqa in 2013, ISIS then publicized, in February 
2014, a new dhimmi pact with Christians in Raqqa State. The an- 
nouncement received considerable attention in international 
media, but there is little evidence that there was much of a Chris- 
tian community to form the pact with. Although the agreement 
includes the standard language of “not building a church, monas- 
tery or monk’s hermitage,” there is no evidence that any existing 
churches actually remained open or in Christian hands, much less 
that anyone would want to build any. Indeed, there are no images 
whatsoever of what could be described as normal Christian life in 
151S-controlled territory—no functioning churches, no monaster- 
ies or working priests, and no Christian families or Christian 
schools—all of which had existed throughout Islamic history. 


Fernandez explains that ISIS may have raised the jizya issue as a 
“publicity stunt” in order to appear more Islamic: 


The pact seems more aspirational, and more about preparing the 
stage for Abu Bakr al-Baghdadi’s assuming the mantle of the 
Caliph, which happened only four months later, than a real docu- 
ment regulating the life of an actual community. Just as the Caliph 
Omar in the 7th century produced an agreement to regulate the life 
of a protected minority, so would the Caliph-in-Waiting do the 
same. The only thing missing were actual Christians." 


‘The respected outlet “Raqqa is Being Slaughtered Silently,’ which 
monitors [SIS in Raqqa, also repeats the jizya term but makes clear 
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that these payments did not spare the city’s Christian minority from 
brutal ISIS bigotry. “Christians are the most vulnerable group in the 
country,” said one member of the group.36 

John, a college student, was one of the Christians who remained in 
Raqqa after ISIS seized it. After finally escaping in early 2016, he 
managed to survive for eighteen months by carrying an official ISIS 
protection document he obtained by making extortion payments to 
ISIS, which he mistakenly called a jizya tax. Despite the protection 
payments, he lived in “constant fear,” was forced to conform to ISIS 
haircut and dress codes and behavior rules, and while he was able to 
meet socially with other Christians, he had no ability to go to church 
or receive the sacraments. 

John related how he once watched a street demonstration with 
crowds shouting “Allahu Akbar” (Allah is the greatest): “I didn’t 
shout it—I am a Christian. But when an IS [Islamic State] man saw 
me being silent, he stopped the car. I had to say ‘Allahu Akbar’ too” 
Eventually one night in early 2016, John made his escape in secrecy. 
He said he was the last young Christian to leave Raqqa. 

Christian girls and women faced a much harder time than even 
John did in 1SIS-controlled Raqqa. ISIS defectors report that the rape 
of Christian “infidels” was common and approved by the ISIS sharia 
court, Some were girls as young as twelve years old.38 

Despite payments to ISIS, the two dozen older Christians remain- 
ing in Raqqa are reportedly under house arrest or serving ISIS as 
human shields at this writing. They have no freedom to practice their 
Christian faith. 


Qaryatayn, Syria 
In August 2015, ISIS captured Qaryatayn, a Syrian city where Chris- 
tians and Muslims lived as neighbors. Another “jizya offer” was 
reported there, involving some three hundred Syriac Orthodox and 
Catholic men, women, and children who were immediately taken 
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hostage by ISIS. News reports announced that the following month 
they were “released,” returned to their homes, and confined there 
under a jizya arrangement ordered by an Islamic State sharia court2? 
The terms were similar to those in Raqqa. The actual circumstances 
of the Christians under ISIS control there, however, were revealed 
after Qaryatayn’s liberation in April 2016, and they sharply differed 
from those claimed by ISIS and repeated in the media. 

The ISIS propaganda campaign surrounding the signing of a 
dhimmi contract in Qaryatayn was extensive, as detailed by Middle 
East Media Research Institute (MEMRI): 


In October 3, 2015, the information office of the Islamic State (ISIS) 
in Damascus Province posted a five-minute video titled “(Fight 
Those Who Do Not Believe In Allah] Until They Give The Jizya 
Willingly While They Are Humbled” (from Koran 9:29). The video, 
posted on Archive.org and disseminated via social media, including 
on Twitter under the Damascus Province hashtag, deals with ISIS’s 
imposition of a dhimma contract and the jizya poll tax on the 
Christian residents of the city of Qaryatayn, Syria, which it recently 
conquered. The video is accompanied by footage of ISIS removing 
crosses from churches and destroying them, as well as video of the 
signing of the contract." 


Ina translation by MEMRI, the narrator of the ISIS video explained: 


The Caliph of the Muslims displayed kindness and generosity, and 
agreed to accept their jizya tax, and to allow them to live under the 
rule of the Caliphate as part of the dhimma contract. He also gave 
the Christians who fled the town an opportunity to return to their 
homes and fields within a month from the signing of the dhimma 
contract. 


He warned that if the Christians stayed and refused to make the pay- 
ments to ISIS, the orders were for “the men to be killed and the 
women and children to be enslaved.” 
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Apparently many of the Christians who were originally taken away 
were allowed to return to the town after being ransomed by their rel- 
atives, though some still remain missing. That fall, Syriac Orthodox 
archbishop Jean Kawak attested that the Christians who made the 
jizya payments were being treated like “slaves” and “third-class citi- 
zens.” He said they were held there against their will in a form of 
house arrest.4! The facts revealed in April 2016 following the libera- 
tion of the town by Russian-backed Syrian troops support the arch- 
bishop's assessment. 

Syriac Orthodox patriarch Ignatius Aphrem II reported that ISIS 
subjected the town’s Christians to abuse and violence from the start. 
He said that twenty-one were killed trying to escape or refusing to 
convert to Islam or submit to the “caliphate” rules." All had been 
forced to sign the agreement to make payments to ISIS in order not 
to be killed, However, the community was never able to assemble and 
worship as Christians or live anything resembling a normal life. The 
Christians lived in constant fear and torment. Furthermore, the mili- 
tants reportedly were plotting to take the Christian girls as “slaves.” 
In carly September, three of the Christians were taken as hostages to 
Raqqa and, according to reports, were killed. On September 22, 2015, 
another Christian was murdered by jihadists on charges of blas- 
phemy, allegedly because he was overheard cursing by Muslims while 
they were working together in a vineyard. 

In October 2015, with the help of Muslim friends, the Christians 
set up an underground railroad and began escaping in small groups 
to areas under Syrian army control. The community decided to send 
out the young girls first, after being warned that jihadi leaders 
desired them as “wives?4 The escaping Christians left on foot and 
used a farm along the way as a stop on the underground railroad. It 
was manned by five Christians and six Muslims, all of whom were 
killed in December by an armed group. After the first escape, the 
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jihadists seized ten young Christian men and threatened to kill them 
unless they converted to Islam, which they did. 

Father Jacques Mourad, a Syriac Catholic priest, was the prior of 
the historic fifth-century Mar Elian monastery in Qaryatayn, where 
he led a Christian-Muslim dialogue and sheltered war refugees from 
both religions. In May 2015, he and Deacon Boulos were captured by 
ISIS. For five months, they were confined in a 19 x 10-foot bathroom 
where they had no electricity or contact with the outside world. The 
two prisoners were given rice and water twice daily. Three times du 
ing their captivity, they were given tea, They were threatened with 
beheading if they did not convert, and Father Mourad was beaten 
with a plastic hose.*> On October 10, 2016, with the help of a Muslim 
friend and dressed as a Muslim, Father Mourad escaped on a motor- 
cycle. 

Qaryatayn, which once had thirty thousand inhabitants, of which 
up to two thousand were Christians, was long a symbol of religious 
coexistence. Today it is a ghost town, in ruins, Father Murad’s 3500- 
year-old monastery, which housed the relics of St. Elian, martyred by 
the Romans for refusing to renounce his faith, was bulldozed by ISIS 
jihadists, Soon after Qaryatayn's liberation, a Christian delegation 
visited the area and reported to AsiaNews.it.com on the “total devas- 
tation” of the church, monastery, and center for pilgrims. According 
to the local priest, Father Michel Noman, a group of the town’s 
Christians was captured by ISIS and negotiations for their release 
were ongoing. “We do not even know for sure if they are still alive, or 
dead,” the priest stressed. 

In Qaryatayn, Christians received neither protection nor the right 
to worship in exchange for their payments. Some were killed, others 
taken captive, and others held in the town against their will. Others 
risked their own lives and the lives of those who helped them in 
order to escape impending sexual slavery. Yet ISIS insisted on calling 
their forced payments “jizya” and made a propaganda show of their 
signing a dhimmi contract. 
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Khabour River Valley, Syria 


On February 23, 2015, ISIS stormed through some thirty-five Chris- 
tian villages in the Khabour River Valley in Syria's Hassaka Province 
and abducted 230 Assyrian Christian men, women, and children.t6 
They detained them in an undisclosed area, away from their villages, 
until millions of dollars were paid by their church. This, too, was 
deceptively framed by ISIS as an Islamic “tax” on Christians, 

At first, the militants demanded the impossible sum of $23 mil- 
lion, later reduced to $10 million, from the Assyrian Church of the 
East for thcir release. After an undisclosed amount was handed over, 
the last forty-three surviving members of this group were freed on 
February 22, 2016. The captives had been released in small groups 
throughout the year, presumably after ransom money was raised and 
paid. During their captivity, the Christians were held incommuni- 
cado as prisoners and were deprived of basic religious and other 
human rights. 

Three Christian men from this group, dressed in orange jumpsuits 
were shown in an ISIS video. They were made to kneel and identify 
themselves as Nazarenes or Christians, They were then executed at 
point-blank range by gunshot to the back of their heads. Three more 
men from this group of hostages, also dressed in orange jumpsuits, 
were then shown kneeling behind the three fallen bodies, identifying 
themselves as Nazarenes and stating they would be killed next unless 
Payments were made.‘7 

Eventually, as the Assyrian Human Rights Network reported, the 
surviving Khabour Christians gained their freedom following an 
order by an ISIS sharia court that they pay an amount of money “lev- 
ied as a tax on non-Muslims.”48 Though this was labelled a religious 
“tax,” this incident can only be understood as a large-scale hostage 
case, 
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Various other actors demand “jizya” payments from members of the 
Christian minority in the Middle East. Some claim to represent ISIS 
and others do not, but their demands, like those of ISIS, come with 
no guarantees for either physical protection or respect for religious 
rights. For example, Iraqi Christian families living as refugees outside 
Amman, Jordan, periodically receive knocks on the door at night 
from men who say they are members of ISIS and demand a jizya tax 
for protection. If the family has no money (since ISIS in Iraq has 
already taken everything they own), these men then demand the 
daughters. In such cases, Canon Andrew White’s American Founda- 
tion for Relief and Reconciliation in the Middle East, which supports 
refugee families, and local churches have helped to immediately relo- 
cate them within Jordan, 

Another example occurred in Syria before ISIS surfaced. Syrian 
Christian refugees told Dutch blogger Martin Janssen that the thirty 
Christian families from their village near Idlib were confronted with 
so-called “jizya” demands in 2012. The sums demanded quickly 
increased and proved so ruinous that some of the Christians fled, 
leaving behind their property, while others converted to Islam in 
order to escape enslavement or death, There was no evidence they 
were ever allowed to worship as Christians from the time the protec- 
tion payments were demanded. While this case preceded ISIS, it pro- 
vides insight into the extortion system that ISIS and other jihadist 
groups call jizya. 

One of Janssen’s accounts, translated by the Rev. Mark Durie, the 
renowned Australian linguist, writer, and Anglican priest, follows: 


Jamil [an elderly man] lived in a village near Idlib where 30 Chris- 
tian families had always lived peacefully alongside some 200 Sunni 
families, That changed dramatically in the summer of 2012. One 
Friday trucks appeared in the village with heavily armed and 
bearded strangers who did not know anyone in the village. They 
began to drive through the village with a loud speaker broadcasting 
the message that their village was now part of an Islamic emirate 
and Muslim women were henceforth to dress in accordance with 
the provisions of the Islamic Shariah, Christians were given four 
choices, They could convert to Islam and renounce their idolatry? 

If they refused they were allowed to remain on condition that they 
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pay the jizya. ... For Christians who refused there remained two 
choices: they could leave behind all their property or they would be 
slain. The word that was used for the latter in Arabic (dhabaha) 
refers to the ritual slaughter of sacrificial animals.”9 


The man told Janssen that his and a number of other families began 
making the payments, but the amount demanded kept increasing 
over several months, so the Christians fled, leaving behind their 
farms and property. Some who could not pay or escape were forced 
to convert to Islam. In the end, no Christians were able to survive as 
Christians. 


Destroying Every Trace of Christianity 


ISIS lost no time in eradicating all physical traces of the 2,000-year- 
old history of Christianity from the towns the faithful left behind. In 
Mosul, all forty-five churches and church facilities were seized and 
their crosses and religious symbols stripped off. Some were turned 
into mosques. One, the Mar (Saint) Ephraim Cathedral, the seat of 
the Syrian Orthodox Church, is now known as the Mosque of the 
Mujahideen and outfitted with loudspeakers that call Muslims to 
prayer. On July 6, 2015, ISIS blew up the 1,000 year old church in 
Mosul known as the church of the Mother of Perpetual Help. In Feb- 
ruary 2015, ISIS blew up Mosul’s Virgin Mary Church. In mid-2015, 
Mosul's historic St. Joseph’s Catholic Church was also converted into 
a mosque, with its cross removed and gold dome painted black. The 
three Syriac Orthodox churches in Sinjar were demolished by ISIS, as 
were other churches throughout the Nineveh Plain. 

In March 2015, ISIS tweeted photos showing the group blowing up 
the fourth-century Mar Behnam Monastery in Qaraqosh, Nineveh. 
The monastery was known to contain one of the most valuable Syriac 
libraries in Iraq and wall inscriptions by thirteenth century Mongol 
pilgrims. Iraqi Catholic Dominican nun Sister Diana Momeka said 
that it was especially demoralizing to watch the destruction of their 
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heritage in real time on YouTube. Photos also showed the bombing of 
the tombs of Saint Behnam and Saint Sarah, both thought to have 
been converted to Christianity by Saint Matthew. Other church facil- 
ities were turned into a women’s prison and ISIS administrative 
offices. The fourth century Mar Behnam, a Syriac Catholic monas- 
tery outside Mosul, was captured and its monks expelled, leaving 
behind a library of early Christian manuscripts. 

ISIS’s destruction of churches in its Syrian territory was no less 
systematic. In July 2014, after declaring its caliphate, ISIS shut all 
churches in Raqqa, and a Christian who escaped witnessed them 
destroy the interior of three of them: “They broke everything 
inside—the icons, the altar, everything. One church building is now 
a centre” for ISIS. The fifth century Mar Elian monastery in Qary- 
atain, in Syria, was bulldozed by ISIS in August 2015. Upon invading 
the thirty-five Christian villages strung along Syria's Khabour River 
in February 2015, ISIS set about destroying and desecrating all the 
churches even though the population had been captured, killed, or 
had fled, and the villages had become ghost towns. When ISIS cap- 
tured Raqqa from al Nusra in spring 2013, its militants destroyed sev- 
eral churches and their contents and shuttered the rest. 

Christian and Shiite gravesites, deemed idolatrous by ISIS, were 
blown up and destroyed, including the tomb of the eighth century 
BC Old Testament Prophet Jonah and the Muslim shrine that 
enclosed it. Libraries of ancient Christian manuscripts and priceless 
artifacts were destroyed or sold on the international black market. 
Before fleeing, the Orthodox Christian community successfully spir- 
ited away the relics of Thomas the Apostle who, it is said, introduced 
Christianity to Nineveh. 

In January 2016, satellite imagery brought to light the complete 
obliteration of Mosul’s massive, stone-walled monastery of St. Elijah, 
dating from the sixth century and distinguished by an entryway 
etched by Christian monks with Chi Rho, the first Greek letters of the 
word Kristos, “Christ.” From satellite photos of the isolated hill where 
it had stood, it was confirmed that the monastery was pulverized into 
a field of gray dust by ISIS fanatics, evidently using some determined 
application of sledgehammers, bulldozers, and explosives. 

Built before Christianity’s sectarian divisions and having gathered 
Christian worshipers for one and a half millennia, this ancient sacred 
edifice, now reduced to rubble, represents yet another irreparable 
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loss to Christian patrimony at the hands of these Islamist extremists, 
Even more importantly, its destruction also symbolizes the genocide 
of Iraq’s Christian people and their civilization. It gives shocking 
reminder that Nineveh has been inalterably changed. Its pluralistic 
cultural mosaic since antiquity has been shattered and putting it 
back together may prove impossible in this generation. 

This eradication of Christian history continued with ISIS blowing 
up Mosul’s Clock Church, named after its famous clock tower, in 
April 2016. The clock tower was paid for by Empress Eugenie of 
France, wife of the last Emperor Napoleon II, as a gift to the Domin- 
ican Fathers who were building the church in the 1870s. 

As thorough as ISIS has been in erasing the historical memory of 
Christianity, it should be acknowledged that this practice of church 
destruction began by ISIS predecessor groups with coordinated 
church bombings in Baghdad, as early as 2004. From then until the 
Islamic State was established in June 2014, more than seventy Iraqi 
Christian churches were destroyed by such groups. The most cata- 
strophic was the suicide attack on Baghdad’s Our Lady of Perpetual 
Help Catholic Church during a Sunday Mass in October 2010, when 
virtually everyone inside was killed or wounded, including one of the 
priests, as he stood at the altar. As Bishop Angaelos of the UK Coptic 
Orthodox Church told the U.S. Congress in 2013, attacks by “radical 
elements” are not merely targeting individuals, but “the Christian 
and minority presence in its entirety.” 


Targeting Clergy 


As described above, many Christians have been deliberately mur- 
dered by ISIS and affiliated Islamist groups solely for religious rea- 
sons in Iraq and Syria since AQI surfaced in 2004. The vast majority 
of such cases have not been documented or investigated, much less 
prosecuted. A partial roster of Christian leaders singled out for assas- 
sination there, however, can be made. Such a pattern of murders 
hold specific significance in evidencing the crime of genocide. While 
it is often difficult to determine the identity of the perpetrator, it is 
apparent that these leaders were killed for their Christianity by a 
stream of extremist groups that evolved into ISIS. For example, in 
Syria in 2013, two Orthodox bishops, Metropolitans Mar Gregorios 
Yohanna Ibrahim and Boulos Yazigi, were taken captive. Their fate 
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remains unknown. That sent an unmistakable signal to all Syrian 
Christians: none were protected. 

Also in Syria, two beloved European Jesuit priests were attacked by 
jihadists after they had devoted their entire adult lives, some 40 years 
cach, to serve Syria’s poor and oppressed. On April 7, 2014, Fr. Frans 
van der Lugt, who cared for disabled children of all faiths and refused 
to leave them when the war started, was dragged from his monastery, 
beaten, shot twice, and left to die in the street. Fr. Paolo Dall’ Oglio 
had gone to negotiate a hostage release and a truce between Islamist 
rebels and local Kurds at ISIS headquarters in Raqqa when he disap- 
peared in July 2013; it is thought that he was murdered by ISIS. 

On June 23, 2013, Catholic Syrian priest Fr. François Murad was 
murdered by Islamist terrorists. Affiliated with the Franciscan order 
that was given custody of the Holy Land sites by Pope Clement VI in 
1342, the forty-nine-year-old priest was killed in Gassanich, in north- 
ern Syria, in the Convent of the Rosary where he had taken refuge 
after his monastery was bombed at the outset of the conflict, and 
where he had been giving support to the few remaining nuns. 
According to local sources, Fr. Murad’s building was attacked by the 
jihadi group Jabhat al-Nusra, the Syrian al Qaeda franchise. 

In February 2013, twenty-seven-year-old Father Michael Kayal, of 
Aleppo’s Armenian Catholic Church, was pulled off a bus when 
Islamist gangs spotted his clerical garb. He is presumed dead. A simi- 
lar fate befell the Greek Orthodox priest Maher Mahfouz around the 
same time. In December 2012, reports surfaced of the abduction of 
Syrian Orthodox priest Fadi Haddad, taken as he left his church in 
the town of Qatana to negotiate the release of one of his kidnapped 
parishioners. A week later, his mutilated corpse was found by the 
roadside, his eyes having been gouged out. £ 

Iraq has also seen clerical assassinations. These occurred in the 
larger cities prior to the Islamic State’s caliphate, when all clergy left 
along with the vast majority of the faithful, For instance, Maher 
Dakhil, pastor of Baghdad’s St. George’s Anglican Church, disap- 
peared in 2005 and is thought to have been murdered, along with his 
deacons and staff. In November 2006, Father Boulous Iskander, a 
prominent Syriac Orthodox priest in Mosul, was kidnapped for ran- 
som and three days later beheaded and dismembered. His captors 
left a message linking the murder to a papal speech critical of Islam. 
In November 2006, Father Mundhir al-Dayr was taken from his 
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Protestant church in Mosul and found later with a bullet in his head, 
As they went about their ministry in June 2007, Father Ragheed 
Ganni and three deacons were gunned down in their car, which was 
then rigged with explosives to prevent anybody from retrieving their 
bodies. They had refused jihadi demands to close their church, 
Anglican Canon Andrew White, who leads a Baghdad ecumenical 
congregation, reported in 2007: “All of my leadership were ... taken 
and killed—all dead” 

Also in Mosul, Paulos Faraj Rahho, a charismatic Chaldean Cath- 
olic archbishop, was abducted by extremists while he finished the 
Lenten Stations of the Cross at the Church of the Holy Spirit in 2008, 
The sixty-five-year-old prelate was found dead two weeks later in a 
shallow grave, his body marked by signs of torture. In October 2010, 
Our Lady of Perpetual Help Syriac Catholic Church in Baghdad was 
attacked during Mass, and two priests were killed along with dozens 
of worshippers. 

A Syrian evangelical preacher and his twelve year old son were tor- 
tured and killed after they refused to renounce their Christianity, 
outside Aleppo on August 28, 2015. “All were badly brutalized and 
then crucified,” according to the Christian Aid Mission, in Charlot- 
tesville, Virginia, The boy had his fingertips cut off, in an attempt to 
force his father to convert to Islam. Their bodies were left hanging on 
the crosses for two days, under signs reading “infidels.” Their names 
were withheld to protect their family members. 

Prominent laypersons are also marked for assassination, Pascale 
Warda, Iraq's minister of migration in 2004 and a Christian, survived 
four assassination attempts, including one that killed her four body- 
guards. Iraq's lay Christians have been targeted for not abiding by 
Muslim dress or social codes. There are numerous documented 
reports of Christians killed by extremists for mingling with the 
Opposite sex or for operating “un-Islamic” businesses, such as liquor 
stores, cinemas, and hair salons. In 2010, roadside bombs blew up a 
convoy of school buses organized by the Catholic diocese to trans- 
Port university students from the Christian towns of the Nineveh 
Plain to the University of Mosul. The attack occurred despite an 
army escort, Sandy Shibib, a young woman studying biology, was 
Killed from shrapnel wounds to her head; one hundred art sixty oth- 


ers were injured. After this episode, a thousand Christian students 
withdrew from the university, which was exactly the result the terror- 
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ists hoped for. Armenians in Syria, given away by their ethnic names 
or by the crosses around their necks, have been pulled off of buses by 
jihadis and beheaded. 

In 2006, from Baghdad’s Dora neighborhood, tens of thousands of 
Christian families fled seemingly overnight, never to return. One 
Dora resident said that when he was commanded to tell the terrorists 
that he had five children, they replied, “Fine, three for you and two 
for us. They wanted us to pay S10,000 a month as a kind of tax to 
staying in Dora, or they would take my children.” Letters went to 
cach Christian house, warning, “We know your house and we know 
your family. We will kill you one after the other. Depart the Muslim 
areas.” They had bullets in them. One Christian resident of Dora who 
fled was the late Donny George, who, as Baghdad Museum director, 
had saved many of its artifacts from looting in 2003, during the U.S. 
invasion. As journalist Belz observed, “Sectarian violence was killing 
Muslims, but it was wiping out the city’s Christian community. By 
2008, the Islamic State of Iraq had terrorized much of the Christian 
population out of Mosul and everyplace in Iraq except Nineveh and 
Kurdistan. Many Christians got death threats, such as: ‘Be informed 
that we will cut off your heads and leave your dead bodies with no 
organs and no heads in your stores and houses.” Archbishop Rahho 
and Orthodox priest Boulous Iskander were among those murdered 
there at that time. 


Hostage Taking Before ISIS 


The eradication of Christians from Iraq began in earnest the decade 
before ISIS invaded Nineveh. Over those ten years, Iraq's Christian 
population declined by an estimated one million persons. By the 
time ISIS entered Mosul, it was no longer the religiously diverse city 
it had been; only a few thousand Christian families remained. While 
scores of church bombings and the assassinations of church leaders 
and brutality against ordinary Christians had taken a large toll and 
driven out Christians, there was another persecution that played a 
large role in the decade long exodus of Christians—hostage taking. 
By 2008, Christian kidnappings in Mosul were so common, author 
Mindy Belz reports, that “their ransom notes simply demanded 
daftar, slang which everyone knew meant $10,000.” _ 4 
Perhaps the biggest scourge against the Church in Iraq since the 
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fall of the Hussein regime, and in Syria since the beginning of its con- 
flict, has been hostage taking. In Iraq in particular, the kidnapping 
one by one of thousands of ordinary Christians has been an atrocity 
that has been largely invisible to the outside world. It is a phenome- 
non in which the victims and their families have no real voice and 
one that the churches have been loath to publicize for fear of exacer- 
bating it and risking captives’ lives. 

As hostages, Christians frequently have been subject to torture, 
rape, and other abuse. They have even been killed. Interviews of Iraqi 
Christians indicate that many, if not most, have had a least one fam- 
ily member taken hostage by Islamists since 2004. This experience 
emotionally traumatized entire families and the ransoms paid to 
redeem loved ones were ruinous. These personal encounters with 
kidnapping—crimes that governments either could not or would not 
protect them from—pushed many Iraqi families to migrate to the 
more secure northern borders of Iraq or out of the country alto- 
gether. More than any other form of violence, the threat of kidnap- 
pings likely accounts for the fact that the Christian communities of 
Baghdad and Basra have been nearly extinguished in recent years. 

Christians have been victimized by uniquely relentless kidnap- 
pings for ransom. Their ties to Western churches with deep pockets 
for ransom payments make them especially lucrative targets. Chris- 
tian social structures, lacking tribal networks and militias of their 
own, render them especially vulnerable. Muslims are subject to kid- 
napping too, but, as the Wall Street Journal reported on June 11, 2013, 
often “their outcome is different” because they have armed defenders, 
whereas the Christians do not. The Journal told the story of a twenty- 
five-year-old cabdriver, Hafez al-Mohammed, who said he was kid- 
napped and tortured for seven hours by Sunni rebels in al-Weer, 
Syria, in late May that year. He was released after Alawites (a religious 
group centered in Syria that follows a highly controversial branch of 
Shia Islam) threatened to retaliate by kidnapping Sunni women. 

Hostage taking is profitable to the Islamist kidnappers, but they 
also have less worldly motives. Thousands of Christian hostages have 
likely been killed—Aleppo's Melkite Catholic Archbishop says 1,000 
there alone, including the two Orthodox bishops. Fr. Paolo 
Dall’Oglio is another example of a kidnapped Christian who has not 
been seen since. Other clerics, such as Fr, Fadi Haddad, have been 
Kidnapped and killed while negotiating the release of kidnapped 
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laity. Many hostages have been killed despite ransoms being paid. On 
July 10, 2015, the Vatican press Fides reported that, after their families 
paid ransoms of up to $50,000, Christian hostages in Baghdad were 
being killed instead of freed. Relatives have been murdered when 
paying ransoms for loved ones. The kidnappers’ intent to “purify” 
the land for Islam is clear: Al Qaeda in Iraq (AQI) posted an Internet 
statement concerning a Christian hostage its militant killed in Mosul 
several years before ISIS. Belz describes it as “typical” at that time: 
“We eliminated him, because this impure crusader offended our 
noble prophet Muhammad” 

Many of the kidnapped Christians, like Chaldean Catholic priest 
Douglas Bazi, are released for ransom but turn up more dead than 
alive, horribly tortured. Fr. Bazi, who ran a shelter for 500 ISIS survi- 
vors in Kurdistan has reported his ordeal by Shi'a Islamist militants 
in Baghdad in 2006: 


They destroyed my car, they blew up my church in front of me, I got 
shot by an AK-47 in my leg. The bullet is still in my leg. And I been 
kidnapped for nine days [sic]. They smash my nose and my teeth by 
hammer. And they broke one of my back discs. 


He shared how the kidnappers withheld all food and water from him 
and kept him shackled on a filthy bathroom floor for four days. They 
released him only on the ninth day, when his church paid a ransom. 
Some of his family members left Iraq, but he stayed, moving to the 
Northern Kurdish territory where Christians are safer. 

Due to their brutalization in captivity, Fr. Bazi and many others 
have required surgery and medical treatment upon release, One Iraqi 
Christian man told Belz that he was desperately secking medical help 
for his son, who, after being kidnapped, suffered memory lapses, and 
post-traumatic stress disorder. Belz met an eight year old, now in a 
Christian camp in Kurdistan, who can no longer talk after his kid- 
napping. Another victim, a church worker, remains in hiding, per- 
petually afraid. : 

In Syria, large groups of Christians have been taken captive and 
held for ransom. An entire convent of Orthodox nuns from the Syr- 
jan Christian town of Maaloula was taken hostage by al Nusra 
extremists for three months in 2014 until a prisoner exchange was 
arranged with the Syrian government. 
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Conclusion 


There is no functioning church, no Christian clergy, no Christian lit- 
urgies or sacraments, no intact Christian community—in short, no 
Christian life evident anywhere in ISIS territory. ISIS eradicated 
these communities and nearly every trace of their two-millennia-old 
history. These Christian communities were extremely fragile; they 
had suffered relentless persecution in Iraq for a decade before ISIS 
and in Syria for three years, at the hands of other Islamists, including 
those groups from which ISIS emerged. Many assassinations of 
clergy, cases of hostage taking, and targeted church bombings 
occurred in the immediate pre-ISIS period in both of these coun- 
tries. ISIS finished off these Christian communities in areas under its 
control with a brutality that was both deliberate and systematic. 

Far from respecting Christians as “People of the Book,” the Islamic 
State has amply demonstrated its intent is to kill, enslave, and drive 
out this indigenous Middle Eastern Christian community. In many 
cases, ISIS did not bother to offer a jizya option before brutalizing 
and killing Christians. Even where ISIS claimed to offer a jizya option 
for Christians, though, it would not tolerate peaceful coexistence 
with them. 

ISIS believes that the very presence of practicing Christians, whom 
it routinely calls unbelievers, infidels, polytheists, and Crusaders, 
defiles its caliphate, In 2015, in the seventh issue of its English-lan- 
guage magazine Dabig, ISIS declared that “the truth is also clear 
regarding... jihad against the Jews, the Christians” and others, and 
directed the reader to “go forth for jihad and defend your Islam 
wherever you may be” 

To be sure, ISIS routinely demanded money of Christians and 
took their property, and sometimes it called this “jizya” A review of 
those situations in Iraq and Syria, where the payment of jizya was 
claimed to have been offered as an option, reveals that ISIS does not 
allow Christians to live in security as Christians. The so-called jizya 
option is not the concept under traditional Islam that, in exchange 
for money, the caliph purported to undertake a two-fold obligation: 
respect for Christians as “People of the Book,” and the assurance of 
aceful coexistence. In every known case where ISIS uses the term 
ya,” the Christian payments are clearly forms of ransom or extor- 
tion, as they do not allow a right to Christian “rites.” which jizya tra- 
ditionally purported to do. 
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Virtually every Christian who can escape ISIS territory does so. 
From the available information, it appears that those few who have 
remained behind in the ISIS caliphate, mainly the elderly or disabled, 
have been killed, enslaved, brutalized, forcibly converted, detained, 
held under house arrest, used as human shields, and/or robbed of all 
their wealth. Syriac Catholic Patriarch Younan, whose church was 
Nineveh’s largest, and Archbishop Nona, who headed the Chaldean 
Catholic Archdiocese in Mosul, have both described ISIS treatment 
of the Nineveh Christians as “genocide.” 

ISIS apparently invokes the jizya issue as religious propaganda to 
give its “caliphate” an aura of authenticity. In its elaborate recruit- 
ment videos, in glossy magazines, and in the blogosphere, the ISIS 
leadership attempts to portray itself as the standard bearer of authen- 
tic Islam. Alberto Fernandez, the State Department's former counter- 
terrorism coordinator, characterizes the ISIS jizya claims as a “Salafi 
Caliphate publicity stunt” undertaken to make the group’s leader 
look more caliph-like.50 

The fiction of an ISIS “jizya option” for Middle Eastern Christians 
has been uncritically repeated in the media, reporting by the widely- 
cited Syrian Observatory for Human Rights, the Kurdish press, and 
the “Our Generation is Gone” report of the Holocaust Museum's 
genocide prevention office, among others.5! Most disappointing, in 
its June 2016 report, the U.N.-established International Commission 
of Inquiry on Syria errs in its summary conclusion that ISIS respects 
Christians as “People of the Book” and gives them a jizya option. In 
its scant one paragraph mention of Christians, the commission's 
report repeats ISIS’s propaganda and fails to include any critical 
analysis of it or any citations, quotations, or other supporting evi- 
dence regarding Christians in ISIS-controlled territory. Some influ- 
ential in policy making around the world are relying on such claims 
to assert that Yizidis were victims of ISIS genocide but Christians, 
respected as “People of the Book,” were not since they were given a 
“jizya option.” Thus, they conclude, this indicates that ISIS does not 
intend to destroy the Christian community and that the persecution 


50. Fernandez, “The ISIS Caliphate and the Churches.” 
51. Nina Shea, “The ISIS Genocide of Middle Eastern Christian Minorities and 


Its Jizya Propaganda Ploy” 
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of Iraqi and Syrian Christians by the Islamic State does not meet the 
high bar of the Genocide Convention. 

As this book shows, the crime of genocide—the most heinous of 
all human rights violations—has impacted Iraq and Syria's Christian 
communities, and there is an urgent need to explore legal strategies 
in response. 
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Sinjar, Iraq. When this Christian ‘church was reduced to rubble, 
a Yezidi man fashioned a cross and placed it on top (October, 2016). 
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Stil from video of 21 Coptic Christians being 
executed on a Libyan beach by ISIS (February, 2015). 
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Genocide, Statecraft, 
and Domestic Geopolitics 


Robert A. Destro 


“WHY SHOULD MY BOSS vote for a resolution condemning the 
genocide of Christians?” That question, posed by a congressional 
staffer in mid-September 2015, was innocent enough, but it left me 
speechless. By late summer 2015, the massacres of Christians and 
Yazidis in Northern Iraq had become “old news.” On February 21, 
2015, only seven months earlier, members of the criminal gang that 
calls itself “The Islamic State in Iraq and al-Sham” (ISIS or Da'esh)! 
organized the public beheading of twenty-one Coptic Christians ona 
beach in Libya and posted it to social media A month before that, in 
January, 2015, it killed a Paris police officer, attacked a Jewish super- 
market in Porte de Vincennes where it killed four Jewish shoppers, 
killed twelve members of the staff of the satirical newspaper Charlie 
Hebdo, and murdered five additional people in the Ile-de-France 


1. Da'esh is the Arabic acronym for “al-Davla al-Islamiya al-Iraq wa-ash- 
Sham,” the Islamic State of Iraq and Syria. The word “shaam” is used in Syrian dia- 
lect to refer to Damascus or to “Greater Syria” or “the Levant.” ISIS rejects the use of 
the term Da'esh *[bJecause they hear it, quite rightly, as a challenge to their legiti- 
macy: a dismissal of their aspirations to define Islamic practice, to be ‘a state for all 
Muslims’ and—crucially—as a refusal to acknowledge and address them as such” See 
Alice Guthrie, “Decoding Daesh: Why is the new name for ISIS so hard to under- 
stand?” (February 19, 2015), hitps://mww-freewordcentre.com/blog/201s/o2/daesh- 
isis-media-alice-guthrie/. ROEP 

2. CNN Staff, “ISIS video appears to show beheadings of Egyptian Coptic Chris- 
tians in Libya” CNN World, Monday, February 16, 2016, http//www.enn.com/20is/ 
oalts/middleeast/isis-video-beheadings-christians/. 
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Region.> Members of this extremist network also deliberately killed 
or claimed credit for killing Christians in Syria,* Iraq,> Egypt, and 
Nigeria.” Not long after the staffer posed her question, ISIS would 
also take credit for the high-altitude bombing over Sinai of a Russian 
passenger jet that, according to an ISIS spokesman, “carried over 220 
Crusader Russians.”® 

Armed with facts such as these, I thought that it would (or should) 
be relatively easy to use the framework of the laws defining genocide, 
war crimes, and crimes against humanity to accomplish several 
important goals. 


1. To “connect the dots” among the many hundreds of incidents 
where people have been slaughtered because of their religion; 


2. To highlight the connection between the criminals who commit 
these crimes and the toxic ideology that drives ISIS and its allies to 


3. Heather Saul, “Paris attacks timeline: From Charlie Hebdo to a Jewish grocery 
store—how two hostage situations unfolded,” The Independent, January 9, 2015. 

4. BBC, “Syria's beleaguered Christians?” BBC News, February 25, 2015, http// 
ww bbe.com/news/world-middle-esst-22370455 (“Melkite Greek Catholic Pari. 
arch Gregorios III Laham said last year that more than 1,000 Christians had been 
killed, entire villages cleared and dozens of churches and Christian centres damaged 
or destroyed"). 

5. Michael W. Chapman, “Vicar of Baghdad: ISIS Beheaded 4 Christian Chi 
dren: They Said, ‘We Love [Jesus]?” CNS News.com, December 15, 2014 3:45 PM, 
hupif www.ensnews.com/newslarticle/michael-w-chapman/vicat-baghdad-iet-beh, 
caded-s-christion-children-they-said-wve-love. 

6. BBC World, “Islamic State: Egyptian Christians held in “killed?” 
com, February 15,2015, hurpifwwbbe-cominewshworld anaa pct 

7. Associated Press, “Extremist violence against Muslims, Christians swee 
Nigeria, 60 dead” July 6, 2015, htp:/Avwwfoxnews.com/world/201s/07/08/bombe. 
at-mosque-restaurantin-centel-nigerin-cty-kill-44/ (reporting attack on and ne 
destruction of 32 Christian churches and the targeted killings of Christians and Mace 
lims). 

8. Abul Taher, “Islamic State terrorists release sick video celebrating Sharm el 
Sheikh atrocity tiled: ‘Satisfaction of souls by killing of Russians,” DailyMail con, 
November 7, 2015 at 188 GMT, hitp:llwww-dailymail.co.ukinews/articie-syotpaat 
Islamic-State-terrorists-release-sick-video-celebrsting-Sharm-cl-Sheikh-atroci a 
ed-Swisfaction-souls-killing-Russianshumlsixzzx°V9ZYgi6 ("By God's will. a 
strong efionts of our brothers and soldiers on the ground in the province of Sinar 
they brought down a Russian airplane, which carried over 220 Crusader Russu 
All of them have been killed, and thanks to God for that.”), i 
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recruit and train thousands of young jihadi-irhabis to murder in 
name of God;? 


3. To commit the resources of the United States Government to a 
long-term, concerted effort to prevent and punish not only the 
murderers, but as many of those involved in the jihadi-irhabi net- 
work’s supply and money-laundering chains as can be discovered 
and brought to justice;!0 and 


4.To encourage Congress and the State Department to work with 
friendly governments—especially those with Muslim majorities — 
to develop the means by which we can act jointly—and openly— 
against these killers to prevent and punish these crimes. 


That, at least, was my thinking when Representatives Jeff Fortenberry 
(R-NE) and Anna Eshoo (D-CA) asked for volunteers to produce 
what became the first draft of the genocide resolution adopted by the 
U.S. House of Representatives on March 14, 2016, by a vote of 393-0: 
House Concurrent Resolution 75. 

The pages that follow identify those goals which have been accom- 
plished and highlight those that remain. Part I recounts the history of 
the House and Senate genocide resolutions and their relationship to 
Secretary of State John Kerry's genocide declaration, Part II discusses 
the geopolitics of genocide and the main arguments made against 
such declarations. Part III makes the case that U.S. Government pol- 
icy is caught in a “perfect storm” where political correctness, Cold 
War thinking, and willful blindness about U.S. Government support 
for terrorist organizations is creating a poisonous human rights 
atmosphere at home and a feckless foreign policy abroad. 


9. Irhabi sala)! is the Arabic term for “terrorist” The term Jihadi has several 
meanings, which are discussed below. For present purposes, the term refers to those 
who practice “the Lesser Jihad” or “violent struggle on behalf of Islam.” The jihadis 
then are literally “those who struggle... and the expression is used by members of 
groups such as al-Qaeda to describe themselves. (Mujahideen, meaning holy war 
riors’ is another expression commonly used to refer to Muslims engaged in the 
Lesser Jihad)” Andrew Silke, “Holy Warriors: Exploring the Psychological Processes 
of Jihadi Radicalization,”s(4) European Journal of Criminology, 99-123 (2008) at 100- 

10, See Mark Townsend, “Is Cosa Nostra now selling deadly assault weapons to 
Islamist terrorist groups?” The Guardian, July 23, 2016, htps/vww.theguardian.co 
miworld/2016/jul/ay/eosa-nostra-assault-weapons-islamist-terror-group. 
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The Congressional Genocide Resolutions and 
Secretary of State John Kerry’s Genocide Declarations 


Work on what was to become House Concurrent Resolution 75 (H. 
Con. Res. 75) began in late August, 2015.!! What began as a small 
group of volunteers has now grown into an informal “Genocide 
Working Group” (GWG) that works closely with members, senators, 
and their staffs in an effort to make real, continuing progress on the 
genocide issue: 


1. September 9, 2015: Mr. Fortenberry, Mrs. Eshoo, and four co- 
sponsors introduced H. Con. Res. 75.1? It highlighted the massacres 
of “Christians and other ethnic and religious minorities, including 
Yezidis, Turkmen, Sabea-Mandeans, Kaka’e, and Kurds”13 


2. December 18, 2016: Senators Bill Cassidy (R-LA) and Joe 
Manchin (D-WV) introduced Senate Resolution 340 with three (3) 
co-sponsors." By the time it passed by unanimous consent in July 
2016, it had 17 co-sponsors," 


3. March 14, 2016: The House of Representatives voted 393-0 to 
adopt an amended version of H. Con. Res, 75.'6 Before passage, it 
had 293 cosponsors. 


4.July 7, 2016: Amended Senate Resolution 340 passed by unani- 
mous consent, !7 


11, House Concurrent Resolution 75 (as introduced Septemb, 

Jeff Fortenberry and Anna Eshoo). Spi sh VRS 

12. Mr Fortenberry and Mrs, Eshoo were joined by Reps. Trent Franks (R-AZ), 
Dariel Lipinski (D-IL), Jeff Deham (R-CA), and Juan Vargas (D-CA) In ene 
were 213 cosponsors. 

13. House Concurrent Resolution 75- 

. Senate Resolution 349 (introduced December 18, 2015), 

In addon to Senators Casey and Manchin, the original co-sponsors y 
Senators Marco Rubio (R-FL), Mark Kirk (RAL), and Roger Wicks (RNS) Ins 
there were seventeen (17) co-sponsors. mall 

16, House Concurrent Resolution 75, “Expressing the sense of Congr, 
atrocities perpetrated by ISIL against religious and ethnie minoric a yo ee 
Syria include war crimes, crimes against humanity, and genocide” March w pe 
adopted). 

17, Senate Resolution 340, “Expressing the Sense of Congress that t 
Islamic State in Iraq and al-Sham (ISIS OR DAESH) is Commits 
Crimes Against Humanity, and War Crimes” 162 Cong. Rec. Sayan a 
2d Sess (July 7, 2016) 


the So-called 
18 Genocide, 
4" Congress, 
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5. Ongoing activities: Members of the GWG meet regularly in an 
effort to keep the United States, foreign governments, and interna- 
tional bodies focused on the effort to prevent future genocide and 
to punish that which has already occurred. To date, these activities 
include: 


6. Proposing amendments to appropriations bills, developing a leg- 
islative agenda for the 1158" Congress, and proposing initiatives for 
the incoming Trump Administration;'® 

7.Working with diplomatic missions at the United Nations to 
develop support for a Security Council Resolution creating an inter- 
national hybrid tribunal with authority to try those whose crimes fit 
into the definition of one of the three international “atrocity” 
crimes: genocide, war crimes, and crimes agi 


8. Providing U.S.-based support for forensic teams working in the 
field in Iraq, Syria, and elsewhere to document these crimes; 

9. Collating information and analysis from observers in Syria, the 
nevwly-liberated areas of Iraq, Africa, and South Asia; and 

10. Collaborating with advocates and legislators in Europe, Austra- 
lia, Asia, the Middle East, and Africa to bring other governments 
and their human and financial resources into the effort. 


The 393-0 House vote on H. Con. Res. 75 was a major political 
accomplishment for Mr. Fortenberry, Mrs. Eshoo, and all of those 
who were pushing the Obama Administration to make a formal 
genocide declaration. Supporters knew, however, that even a unani- 


18. See, e.g H.R. 5912, Department of State: Foreign Operations and Related 
Programs for the fiscal year ending September 30, 2017 (14 Cong. 2d Sess.) $7034 
(b)(3) (appropriating $4 million for “forensic anthropology assistance related to the 
exhumation of mass graves and the identification of victims of war crimes, crimes 
against humanity, or genocide”). 

19. According to the United Nations: 

“The term “atrocity crimes” refers to three legally defined international crimes: genocide, 

crimes against humanity, and war crimes. The definitions of the crimes can be found in the 

1948 Convention on the Prevention and Punishment of the Crime of Genocide, the 1949 

Geneva Conventions and their 1977 Additional Protocols, and the 1998 Rome Statute of the 

International Criminal Court,among other treaties. k 
United Nations, Framework of Analysis for Atrocity Crimes: A Tool for Prevention, at 1 
(2014) (emphasis in original, footnotes omitted), http://www. un.org/en/preventgen- 
ocide/adviser/puf/framework%200f%o20analysis%2oforSb2oatrocity%20crimes.. €n- 


pdf. 
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mous vote in the House would not be enough. There was talk that, 
for weeks, there was considerable opposition from the State Depart- 
ment’s Office of the Legal Adviser (OLA). Unless supporters could 
provide significant evidence in addition to the recurring news 
accounts of new atrocities, it was likely that the Secretary would defer 
to OLA. 

Carl A. Anderson, Supreme Knight of the Knights of Columbus, 
had foreseen this scenario. The Knights had been running television 
ads for months that were designed to bring attention to the plight of 
those displaced by 1S1S7° but the political feedback in Washington 
made it increasingly apparent that a public relations campaign would 
not be enough. For geopolitical reasons that will be explained in Part 
Il, the State Department has long had an aversion to the use of the 
word “genocide” (the G-word). There was also the hard-to-prove- 
but-difficult-to-shake feeling that some in the Obama Administra- 
tion suspected that Republicans would use genocide as a “wedge” 
Political issue against them the upcoming presidential campaign. 

In sum, “hard” evidence of criminal behavior would be needed to 
support the use of the G-word. In late February, GWC member, E. 
Scott Lloyd, an attorney with the Knights of Columbus, got ona 
plang, flew to Iraq, took witness statements, and worked with local 
church and human rights organizations to send the available docu- 
mentation to the United States for processing, Dr. Gregory Stanton, 
founder and president of Genocide Watch, did superb work coordi, 
nating with experts in the field of genocide documentation, L. Man 
tin Nussbaum and Ian Speir of the law firm Lewis, Roca, Rothgerber, 
and Christie also provided invaluable advice and assistance to the 
data collection effort on the ground in Iraq, database design and 
construction efforts here in the United States and editorial assstanne 
on the final report, It was an extraordinary team effort, 

On March 9, 2016, the Knights of Columbus and In Defense of 
Christians held a joint press conference to announce the publication 
and filing of a formal petition to Secretary of State John Kerry?! 


20. See News Release, “New TV Ad Highlights Needs of Middle Eastern Chris- 
tians Facing Genocide and Extinction,” April 1, 2016, hutpi//wwwe-kofecorg/enines) 
media/facing-genocide-extinction html. 

21. See hups/wwvatopthechrstiangenoclde.org/en/report-photos htm, 
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They asked that the Obama Administration formally “[a]cknowledge 
the ongoing genocide of Christians, Yazidis, and other religious 
groups being targeted for extinction in the territories controlled or 
attacked by the ISIS and its affiliates.”2? 

Congress also played a critical role in the process. On December 
18, 2015, the same day that the Senate genocide resolution was intro- 
duced, Congress adopted the Consolidated Appropriations Act of 
2016, It gave the Secretary of State until March 17, 2016, to provide 
Congress with: 


an evaluation of the persecution of, including attacks against, 
Christians and people of other religions in the Middle East by vio- 
lent Islamic extremists and the Muslim Rohingya people in Burma 
by violent Buddhist extremists, including whether either situation 
constitutes mass atrocities or genocide (as defined in section 1091 of 
title 18, United States Code), and a detailed description of any pro- 
posed atrocities prevention response recommended by the [Atroci- 
ties Prevention Board].23 


The Secretary announced his decision on schedule. On March 17, 
2016, Secretary Kerry formally declared that ISIS and its affiliated 
organizations were committing genocide: 


My purpose in appearing before you today is to assert that, in my 
judgment, Daesh is responsible for genocide against groups in areas 
under its control, including Yezidis, Christians, and Shia Muslims. 
Daesh is genocidal by self-proclamation, by ideology, and by 
actions—in what it says, what it believes, and what it does. Daesh is 
also responsible for crimes against humanity and ethnic cleansing 


22. Robert A. Destro, L. Martin Nussbaum, & lan Speir, “Genocide Against Chris- 
tians in the Middle East: A Report Submitted to Secretary of State John Kerry by the 
Knights of Columbus and In Defense of Christians” (March 9, 2016), http:/hwww. 
stopthechristiangenocide.org/scg/enlresources/ Genocide-report.pdf (footnotes omit- 
ted), The Petition notes that "[w]hile the focus of this Petition is the targeting of 
Christians, ISIS has targeted many other religious groups as well” including Yazidis, 
Shia and Sunni Muslims, Turkmen, Shabaks, Sabean-Mandeans, Kaka'e, Kurds, and 
Jews. 

23. H.R. 2029, Consolidated Appro] 
$7033(d). Deadlines such as these are criti 
confine the discretion of the Executive Bra 
will miss a statutory deadline, tough questions 
are certain, 


tions Act, 2015, Public Law No: 14-113 
al to the advocacy process because they 
inch, While it is possible that an agency 
‘about why the deadline was mis 
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directed at these same groups and in some cases also against Sunni 
Muslims, Kurds, and other minorities. 

The fact is that Daesh kills Christians because they are Chris- 
tians; Yezidis because they are Yezidis; Shia because they are Shia. 
This is the message it conveys to children under its control. Its 
entire worldview is based on eliminating those who do not sub- 
scribe to its perverse ideology. There is no question in my mind that 
if Daesh succeeded in establishing its so-called caliphate, it would 
seek to destroy what remains of ethnic and religious mosaic once 
thriving in the region, 

1 want to be clear. I am neither judge, nor prosecutor, nor jury 
with respect to the allegations of genocide, crimes against human- 
ity, and ethnic cleansing by specific persons. Ultimately, the full 
facts must be brought to light by an independent investigation and 
through formal legal determination made by a competent court or 
tribunal. But the United States will strongly support efforts to col- 
lect, document, preserve, and analyze the evidence of atrocities, and 
we vall do all we can to see that the perpetrators are held account- 
able. 


For reasons that will become clear, it was an extraordinary move, 


The Geopolitics of Genocide 


Students of the Holocaust and of the Ottoman government's involve- 
ment in the extermination of at least 1.5 million Armenians from 1915 
to 1917 are all-too-familiar with the geopolitics of genocide, So toe 
are modern-day advocates for the victims of the atrocities that have 
occurred (or are occurring) in Bosnia, Cambodi Rwanda, Myan- 
mar, Darfur, and other troubled areas of the world,?5 

In her masterful treatment of the political calculus of genocide 
declarations, A Problem from Hell: America in the Age of Genocide, 


24, Secretary of State, Jolin Kerry, “Remarks on Daesh and Genocide” March a 
2016, http:l/wwwstate.gov/secretary/temarks/zo6loy/as4782.htms hutps/iwny you 
tube.com/watch?y=hrbeMwIBYLY _ 

25, See Gregory H. Stanton, Ph.D, "Genocide Alert Map.” http//www clicka 
map.com/v2/H3llo/Genocide_Prevention. 

26. Samantha Power, A Problem From Hell: America and the Age of Genocide 
(Basic Books, 2002), Kindle Edition, 
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Samantha Power, who served as U.S. ambassador to the United 
Nations during the Obama Administration, provided a sobering 
description of what happened when irrefutable evidence made it 
impossible for the Clinton Administration to deny that genocide was 
occurring in Bosnia and Rwanda: “American officials ...shunned 
the g-word, They were afraid that using it would have obliged the 
United States to act under the terms of the 1948 genocide convention. 
They also believed, rightly, that it would harm U.S. credibility to 
name the crime and then do nothing to stop it??? 

Those arguing that the United States should use its resources and 
alliances to intervene to protect Christians and other religious 
minorities from ISIS’s genocidal campaign to convert or exterminate 
them faced not only these arguments, but also several others unique 
to the forum (Congress) and targets (religious groups). The first 
such argument was that the Constitution’s Bill of Attainder Clause 
makes Congress an inappropriate forum in which to debate the 
genocide issue This is so, say its proponents, because genocide is a 
crime under both American and international law.? Legislative dec- 
larations that connect identifiable crimes with their alleged perpetra- 
tors are both fundamentally unfair and constitutionally forbidden, 
or so the argument goes. 

The argument is mistaken. A Bill of Attainder is “a legislative act 
which inflicts punishment without a judicial trial.”30 The House and 
Senate genocide resolutions do nothing more than allege that geno- 
cide, war crimes, and crimes against humanity are being commit- 
ted—and that ISIS is committing them. They are analogous to 
legislative findings that there is probable cause to believe that these 


Art. I $9 cl. 3 (1787) ("No bill of attainder.... shall be passed”) 
See United States v. Brown, 381 US. 437, 440 (1965) ("The Bill of Attainder Clause 
was intended not asa narrow, technical (and therefore soon to be outmoded) prohi- 
bition, but rather as an implementation of the separation of powers, a general safe- 
guard against legislative exercise of the judicial function or more simply—trial by 
legislature."). 

"29. See A U.S.C. $1091, Genocide Convention Implementation Act of 1987, 1 
US.C. 5109378, and UN-TS. 277, entered into force Jan. 12, 1953 for the Unit 
States Feb. 23, 1989. See U.S. Dep't of State, Treaties in Force 345 (1994). 

30. Cummings v. Missouri, 71 U.S. (4 Wall) 277, 323 (1867). 
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genocide crimes are being committed and that ISIS and its network 
are committing them?! The power of impeachment, which is 
expressly granted to the House of Representatives, is just that: a 
finding of probable cause that a crime has been committed.33 

A closely-related argument against any declaration of genocide by 
the legislative branch is the full scale denial that neither the legisla- 
tive, nor the executive power of a national government has the power 
to declare genocide. Secretary Kerry’s declaration addresses this 
argument as follows: “I want to be clear. I am neither judge, nor 
prosecutor, nor jury with respect to the allegations of genocide, 
Crimes against humanity, and ethnic cleansing by specific persons?” 
Kerry’s point is not simply a legal nicety. It reflects a major foreign 
policy concern of one of America’s leading allies in the Middle East: 
Turkey. 

Modern Turkey is the successor government to that of the Otto- 
man Empire. Its government and politicians are implacable oppo. 
nents of any attempt by foreign governments to brand the massacres 
of Armenians and others between April 24, 1915-1917 “a genocide??? 


31. See Robert A. Destro, L, Martin Nussbaum, and lan Speir, Genocide Against 
Christians in the Middle East: A. Report Submitted to Secretary of State John Kerry by the 
Knights of Columbus and In Defense of Christians (March 9, 2016), http: /www.stopth- 
schristiangenocide.org/scg/en/resources/Genocide-report pdf [hereafter “KofC/IDC 
Genocide Petition”). 

32. US: Const, Art, 1 Sa, $4 (1787) ("The House of Representatives. shall have 
the sole power of impeachment.” ), 

33, See, eg, Akhil Reed Amar, “On Prosecuting Presidents” 27 Hofstra L. Re 
©» 64-75 (1999) ("The President is elected by the entire nation, ae ould be 
judged by the entire nation, His true grand jury is the House, his true petit jur, isthe 
Senate, and the true indictment that he is subject to is called an impeachment” 
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Its leading proponent of the position that the Armenian Genocide is 
not properly classified as a “genocide,” Dr. Mustafa Serdar Palabiyil, 
argues: 


[GJenocide is first and foremost a crime and therefore a legal con- 
cept. According to the Genocide Convention, the only competent 
authority to define a particular event such as genocide is a compe- 
tent tribunal of the state in the territory where the genocidal act was 
committed, or an international penal tribunal with jurisdiction 
with respect to those Contracting Parties, with its jurisdiction 
accepted. Without a clear decision by these legal authorities, an 
event can only be categorized politically as a genocide, not legally, 
and a purely political categorization, of course has no legal conse- 
quence36 


Two observations concerning the Armenian Genocide are in order 
here. First of all, the House and Senate Genocide Resolutions, as well 
as Secretary Kerry's Declaration of Genocide, assume that trials in a 
duly-constituted court having jurisdiction over the offenses and the 
persons accused are essential components of the prevention and 
punishment goals of the Genocide Convention. Certainly the Turk- 
ish argument that a formal conviction of the crime of genocide can 
be made only by a “competent tribunal of the state in the territory 
where the genocidal act was committed, or an international penal 
tribunal...with its jurisdiction accepted” is legally unassailable. 
This argument, however, begs the question raised by those demand- 
ing formal recognition that a genocide occurred in 1915-1917. Some 
Turkish officials were tried in courts-martial, but the geopolitics of 


36. Mustafa Serdar Palbiyik, Understanding the Turkish-Armenian Controversy 
Over gis (Ertem Ankara: Basim Yayin Dagitim San. Tic. Ltd, $ti2015) at 102. The Turk- 
ish legal argument also rests on an argument that there was no “intent to destroy": 

“There was no plan to destroy Armenians, butonly the wartime necessity of relocating them 

forthe sikeof miltarysecurty Those deported sr were generally treated humanely andall 

necessary provisions were made for their safety and well-being (though, admittedly this 
broke down at times). Some Armenians were killed by criminals and roving tribes; others 
were killed as the result ofthe civil war they were waging against Turkey withina global var, 

Roger W. Smith, “Denial of the Armenian Genocide,” in Genocide: A Criei lay 
liographic Review 2: 6y, 6-68 (Israel W. Charny, ed. 1991), quoted in M: Chet 
Bassiouni, “World War I: ‘The War to End All Wars’ and the Birth ofa Handicappe 
International Criminal Justice System.” 30 Den. J. Int é Pol'y 244 (2002) 
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genocide aborted the more formal trials contemplated by the Treaties 
of Versailles and Savres.37 

On July 5, 1919, a Turkish Military Tribunal entered a verdict sen- 
tencing Prime Minister Talat Pasha, Minister of War Enver Effendi, 
Minister of the Navy Djemal Effendi, and Minister of Education Dr, 
Nazim to death in absentia for “the massacres which took place in the 
Kaza of Boghazlayan (Ankara), the Sanjak of Yozgat, and the Vilayet 
of Trebizond.” The verdict recognized that these atrocities “were 
organized and perpetrated by the leaders of the Ittihad and Terakki 
[Union and Progress] Party.” Thus, while the crime of “genocide” 
as we know it today had yet to be defined, there were, in fact, convic- 
tions for massacres that occurred under Ottoman supervision.2? 

It is also undeniable that accountability requires documentation 
and a willingness to use the evidence to seek and obtain convictions 
in a properly-constituted court of competent jurisdiction, Early esti- 
mates put a price tag of over S100 million for the forensic documen- 
tation effort alone, Add the cost of trials, defense, and Prosecution 
costs, and the price goes up exponentially," to perhaps a billion dol- 
lars or more.#! Among the choices of fora are: 1) the International 
Criminal Court (ICC), a forum that, for reasons amply discussed 
elsewhere, appears highly unlikely; 2) a local court in the countries 


37. Bassiouni observes that American Secretary of State Robert Lansing, who 
chaired the Commission on the Responsibility of the Authors of War ed or 
Enforcement of Penalties established on January 25, 1919, during the Paris Peace 
Conference, argued “that the Europeans’ plan to place the Kaiser on trial was noi 
ing more than an exercise in political pandering” during Lloyd George's dee, 
campaign. Bassiouni, 250, quoting James F Willis, Prologue to Nuremberg: The an 
ties and Diploracy of Punishing War Criminals of the First World War gee) 

38. Oficial Transcript of Verdict (“Kararname”) of the Turkish Military Tribu. 
nal published in the Official Gazette of Turkey (Takvimi Vekayi), No, 3604 {sapaa 
ment), July 2s, 1919. The transcript was translated into English by Helge o 
Kazarian and published in the Armenian Review, vol. 24 (1971). z 

39. Whether those trials were fiir is, of course, another question enti, i 
topic beyond the scope of this essay. question entirely and is a 

40. In 2003, The Economist reported that the costs were “runnin, 

Sioom a year” “The Lesson of Slobodan Milosevic's Trial and Tribulations ma 
Economist, February 13, 2003 hup:l/www.economistcom/nodefiszega, om THE 

41. See Rupert Skilbeck, “Funding Justice: The Price of War Crimes Trial,» 
Hvewrsselamerican.edu/hebriefhs/sskilbeck pdf; David Wippman, 3 
International Justice” 100: 4 Am. J. Intl Law 861 (2008), 

42. See chapter eleven in this volume. 
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in which specific crimes were committed; or 3) a hybrid tribunal cre- 
ated to handle cases in which the defendants are alleged to have com- 
mitted violations of international law. 

By far, the most difficult—and frustrating—argument against the 
proposed genocide resolutions was the claim that ISIS could not be 
accused of the “genocide” of Christians because it offered them an 
option: convert to Islam or pay jizya—the Islamic tax imposed on 
non-Muslims as payment for protection by the Islamic community."? 
Most forcefully expressed in the U.S. Holocaust Memorial Museum's 
otherwise-excellent November, 2015 report: Our Generation is Gone: 
The Islamic State's Targeting of Iraqi Minorities in Ninewa, the argu- 
mentis that: 


IS specifically notes that its treatment of the Yezidis differs from its 
treatment of abl al kitab, the “people of the book,” Christians and 
Jews, who had the option of paying the jizya (tax) to avoid conver- 
sion or death By refusing Yezidis any option to avoid death or 
forced conversion, IS demonstrates that its actions were calculated 
with the intent of destroying the community and thereby different 
from its attacks against other minorities, which were part of a cam- 
paign of ethnic cleansing 


‘There are several problems here. The first is the report’s uncritical 
acceptance of IS propaganda that there was, in fact, an actual choice. 
(There was not.) Even if there were, it would make no difference 
under the law of genocide, As Ambassador Samantha Power has 
observed: 


“Genocide,” as defined in the U.N. treaty, suffered then (as it suffers 
now) from several inherent definitional problems. One is what 
might be called a numbers problem. On the question of how many 
individuals have to be Killed and/or expelled from their homes in 
order for mass murder or ethnic cleansing to amount to genocide, 
there is—and can be—no consensus. If the law were to require a 


j: Tax Enforcement on Non- 


43, M.A.S. Abdel Haleem, “The jizya Verse (Q. 9: 
Studies 14.2 (2012) 72-89, See 


‘Muslims in the First Muslim State,” Journal of Qur'a 
chapter one in this volume. 

i4, Naomi Kikoler, U.S. Holocaust Memorial Museum, Simon-Skjodt Ctr for 
the Prevention of Genocide, Our Generation is Gone: The Islamic States Targeting of 
Iragi Minorities in Ninewa (Nov. 12, 2015), https://vww.ushmm org/m/pdfs/Iraq- 


Bearing-Witness-Report-111215.pdf. 
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pre-specified percentage of killings before outsiders responded, 
perpetrators would be granted a free reign up to a dastardly point. 
The law would be little use if it kicked in only when a group had 
been entirely or largely eliminated. By focusing on the perpetrators’ 
intentions and whether they were attempting to destroy a collective, 
the law's drafters thought they might ensure that diagnosis of and 
action against genocide would not come too late, 15 


Even more important is the profound misunderstanding of the 
nature of the ideological and kinetic warfare being waged by the so- 
called “Islamic State.” There are considerable differences of opinion 
between and among Islamic and non-Muslim scholars over the 


meaning of the Qur'an’s jizya verse (Q: 9:29).46 
Reproduced below are two translations of the verse: 


PRE Be Gall es Vat 


THE Koran INTERPRETED: A Trans- 
lation, A.J. Arberry (Touchstone, 
1995) 


Fight those who believe not in Godè 
and the Last Day and do not forbid 
what God and His Messenger have 
forbidden—such men as practise not 
the religion of truth, being of those 
who have been given the Book— 
until they pay the tribute out of hand 
and have been humbled. 


45. Samantha Power, 65. 
46. M.A.S. Abdel Haleem. 


DAL Sati h bey 


cen 
Raker ete 
THE QUR’AN witht REFERENCES TO 
THE Biste: A Contemporary Under- 
standing, Safi Kaskas & David Hun- 
gerford (Bridges to Reconciliation, 
2016) 


Fight those People of the Book? 
who do not believe in God and the 
Last Day, those who do not forbid 
that which has been forbidden by 
God and His Messenger, and do 
not follow the religion of Truth, 
until they pay the exemption tax 
after having been subdued, 


a [Refers to “the Byzantine Empire a 
their Ghassanidallies... [vho wished 
to destroy Islam and the Muslims.") 
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Writ 


ing in the Journal of Qur'anic Studies, Abdel Haleem explains 
that: 


The root verb of jizya is j-z-, “to reward somebody for something.” 
“to pay what is due in return for something” and, as will be 
explained later, it has a positive connotation. The important ques- 
tion now is, “what was the jizya paid in return for?” Many exegetes 
and Western scholars take this to mean that it was in return for 
allowing Christians and Jews to live in the Muslim state, practising 
their religion and being protected. However, the Prophet's treaty 
with the Christians of Najrin stipulates that they should not be 
obliged to join the Muslim army (la yuhsharün). From the practice 
of the early Muslim community, it is known that Christians and 
Jews were not obliged to join the Muslims in fighting to defend the 
state, and this was right, because military jihäd has an Islamic reli- 
gious connotation and should not be imposed on them. As 
Muhammad ‘Imara puts it, “those who did volunteer to fight with 
the Muslims against the Persians and Byzantines were exempted 
from the jizya and shared the battle gains with the Muslims." Jizya 
in this sense can be considered, as ‘Imara states, “badal jundiyya” 
(“in exchange for military service”), not in exchange for the People 
of the Book being allowed to keep their own faith.47” 


Ahmad Ziauddin amplifies the point, and puts it into political 
context: 


A close study of the early history of Jizya particularly since its impo- 
sition by the Prophet till later in the period of Khulafa’ Rashidun 
will reveal that it was a tax through the payment of which the non- 
Muslim subjects were expected to pay allegiance to the political 
authority of Islam. There is nothing to prove that it was imposed 
just to humiliate them or to make them socially degraded. 

‘As a matter of fact, Jizya or poll tax had been in vogue since 
before the advent of Islam. The Greeks are reported to have 
imposed a similar tax upon the inhabitants of the coastal regions of 
Asia Minor during 500 BC. The Romans imposed similar taxes 
upon the people they conquered, and the amount was much 
heavier than what was later imposed by the Muslims, The Persians 
are also reported to have introduced a similar tax upon their sub- 


47. Ibid., 14.25 Journal of Qur'anic Studies at76 (footnotes omitted). 
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jects. According to Shibli Nu'mani, the word Jizya itself is the Arabi- 
cised version of the word cy 5§ (Kizyat), meaning a levy which the 
Persian rulers used to employ in administering the affairs of wer. 


Thus, even assuming that the “Islamic State” is, in fact, a “state” 
and exercises legitimate authority (which it most assuredly does not), 
the report’s uncritical acceptance of ISIS propaganda is profoundly 
disturbing, It is bad enough to give credit to a group of Salafi-jihadi- 
irhabi-inspired criminals who—not surprisingly—interpret Islamic 
Law to justify their behavior, It even worse to add to the already-ram- 
Pant confusion about the nature of the criminals who are commit- 
ting these atrocities. 


Willful Blindness: The Domestic Geopolitics 
of Religion, Ideology, and Political Correctness 


Now that Congress and the Obama Administration have called the 
slaughter of innocents in the name of religion by its proper name, 
genocide, authorities can turn to the next item of urgent business on 
the agenda: developing a focused strategy to hunt the killers, roll up 
their networks, and bring them to justice. The longer-term goals of 
the House and Senate genocide resolutions are: 


1. To “connect the dots” among the many hundreds of incidents 
where people have been slaughtered because of their religion, 


2. To highlight the connection between the criminals who commit 
these crimes and the toxic ideology that drives ISIS and its allies ta 
recruit and train thousands of young jihadi-irhabis to murder inthe 
name of God. 


Who are the men and women who invoke the name of God as they 
commit murder, rape, and engage in human trafficking? The ange. 
is not easy to find. The concept of “Islamophobia” is well establishaa 
in academic literature, the media, and in the self-perception of Knew 


48. Ahmad Ziauddin, “The Concept of Jizya in Early Islam," Islamic Studies, 


(Winter 1975), 293-305 at 294. oe 
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lim communities worldwide. The American Muslim community is 
particularly concerned in light of the debate during the 2016 presi 
dential election campaign.> It is, therefore, critically important that 
the names used (or official “characterizations”) of the individuals, 
groups, and behaviors condemned be carefully considered and take 
into account religious and political sensitivities of the persons who 
hear the message. 

The easiest, most accurate, and least ideological way to describe 
the behavior of groups like ISIS and Jema‘ah Islamiyah is to charac- 
terize the behavior as “criminal.” Among other crimes, one can cata- 
logue hundreds of thousands of murders, rapes, examples of pillage 
and mayhem, human and weapons trafficking, and money launder- 
ing. “Organized criminals” is an equally neutral characterization that 
focuses on the criminal behavior of the individuals committing these 
crimes, but adding the term “organized” recognizes that they are not 
isolated occurrences. All of the available evidence indicates that these 
criminals accused are engaged in a well-planned and well-coordi- 
nated program of action. 

The term “terrorist” (Arabic: 218! “irhabi”) is often used in the 
domestic and foreign press (including the Arabic language press) to 
describe those who commit the atrocity crimes that are the subject of 
this essay. While there is a general consensus that the term “terror- 
ist"—“irhabi” refers to persons “who use violent and intimidating 
methods in the pursuit of political aims;"S! there is no universally- 
accepted definition of the term.5? 

The United States Code contains several definitions of “terror- 


49, Brian Klug, “Islamophobia: A Concept Comes of Age,” 125 Ethnicities 665- 
682 (Sage Publications, 2012). x 

50. See, c-g, Bloomberg View, “Islamophobia is not a National Security Policy? 
Chicago Tribune, Nov. 22, 2016; Arsalan Iftikhar, “Commentary: Being Muslim in 
Trump's America,” Chicago Tribune, Nov. 9, 2016. i 

51, “Terrorist, n. and adj,” OED Online. September 2016, Oxford University Press. 
http://www.oed.com.proxycu.wrle.org/view/ Entry /199609?redirectedFrom=terror- 
ist. 5 

52. See, e.g Andrew Silke, Holy Warriors, 100 (“The questions of what consti- 
tutes terrorism and who is a terrorist are deeply problematic. There is still no precise 
and agreed definition of terrorism, and seme Soh s tare grasa i Ti 

i ition will ever be generally agreed upon.”), citi it, 
LM. tone E. E Tra Scott, GEJ Almanac of Modem Terrorism (Oxford: 


Facts on File, 1991). 
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ism.”3 All track the common understanding, 18 U.S.C. $2331 (1, 3) 


provide: 


(1)...“International terrorism” 
means activities that 


A) involve violent acts or acts dan- 
erous to human life that are a vio- 
lation of the criminal laws ofthe 
United States or of any State, or 
that would be a criminal violation if 
committed within the jurisdiction 
of the United States or of any State; 


(B) appear to be intended— 

(i) to intimidate or coerce a civilian 
population; 

(ii) to influence the policy of a gov- 
ernment by intimidation or coer- 
cion; or 

(iii) to affect the conduct of a gov- 

ernment by mass destruction, 

assassination, or kidnapping; and 


(C) occur primarily outside the ter- 
ritorial jurisdiction of the United 
States, or transcend national 
boundaries in terms of the means 
by which they are accomplished, 
the persons they appear intended to 
intimidate or coerce, or the locale 
in which their perpetrators operate 
or seek asylum; 


3) ...“Domestic terrorism*4 means 
activities that” 


(A) involveacts dangerous to human 
life that are a violation of the crimi- 
nal laws of the United States or of 
any State; 


(B) appear to be intended— 

(i) to intimidate or coerce a civilian 
population; 

(ii) to influence the policy of a gov- 
ernment by intimidation or coer- 
cion; or 

Gii) to affect the conduct of a gov- 

ernment by mass destruction, assas- 

sination, or kidnapping; and 


(C) occur primarily within the terri- 
torial jurisdiction of the United 
States, 


What drives these criminals to commit unspeakable atrocities 
against such a broad spectrum of religious groups? Their vices 


53. See,e. 
rorist organizi 


j; 22 U.S.C. § 2656f (d). 


54. The November 2, 2019, car and Knife stacks on pedestrians 3t The Oho Stype Unive 


sity by Abdul Razak Ali Artan certainly 
Peña & Adam Goldman, “Suspect is 


"Soldier?" The New York Times, Nov. 29, 2016. 


led in Attack at Ohio State Universit 
‘The New York Times, Nov. 28, 2016, htp/wnww.nytimes.com/2016/vat/ ara 
state-universtyhml. While there is some confusion about whether Artas 
mandeg, or simply “influenced” by ISIS, the statute does not differentiate 
Smith, Richard Pérez-Peña. and Adam Goldman, “ISIS Calls Ohio Sute Uni, 


Mitch Smith, Richard Pérez. 

that Injured n? 
We-shooter-ohio- 
acts were com. 
Se, eg, Mitch 
Westy Attacker a 
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include Christians, like the elderly French Priest beheaded at morn- 
ing Mass? and hundreds of others killed while at worship.6 Thou- 
sands of Shia and Sunni Muslims have been slaughtered across the 
Middle East and Africa. They have kidnapped more than 200 Nige- 
rian women and girls and committed the “systematic” rape and 
abuse of “thousands of women and children, some as young as eight 
years of age.”37 Aside from the profit motive, why would they pillage 
and sell priceless historical artifacts and destroy some of the world’s 
most important cultural treasures?58 

The answer is the religious ideology of the killers. Because of that, 
one must attempt to describe that ideology in a way that is true to its 
claims to be the only authentic version of Islam, while still differenti- 
ating it from all contrary versions of Islamic theology, law, philoso- 
phy, or thought. There are several, plausible ways to do this: 

The synonyms jihad?” se» and “mujahid” salaarea good start- 
ing point for two reasons. First, those who pledge spiritual allegiance 
(“make bay’at” 4x4i )>? to the leadership of ISIS and related groups 


35, Peter Allen, Julian Robinson, and Imogen Calderwood, “You Christians, you 
kill us: Nun reveals words of ISIS knifemen who forced elderly priest, 84, to kneel at 
altar as they slit his throat on camera after invading Mass—before police shot them,” 
Daily Mailcom, July 26, 2016, hitp://www.dailymail.co.uk/news/article-3708304/Two 
-men-armed-knives-people-hostage-French-church.htmaltixzz4RKukS2Kn, 

i. See, €g, Declan Walsh and Nour Youssef, “ISIS Claims Responsibility for 
Egypt Church Bombing and Warns of More to Come,” New York Times, Dec.13, 2016, 
/ttp:// www.nytimes.com /2016/12/13/ world /middleeast /egypt-isis-bombing-coptic 
christians.html (Cairo); Reuters, “Egypt church blast death toll rises to 23," Jan. 4, 
2ou1, htip:// www.reuters.com /articleus-egypt-church-idUSTRE7o1oMozo110104 
(Alexandria), 

57. U.S. Department of State, Bureau of Counterterrorism and Countering Vio- 
lent Extremism, “Country Report on Terrorism, 2015," chapter 6 in Islamic State 
of Iraq and the Levant, http:i/wwwstate.gov/j/et/rls/ert/2015/257523.htm (hereafter 
Counterterrorism Country Report 2015), referencing U.S. Department of State, 
Office to Monitor and Combat Trafficking in Persons, Trafficking in Persons Report 
2015, http://wwwstate.gov/documents/organization/24536s.pdf, 39- 

58. See Ben Taub, “The Real Value of the ISIS Antiquities Trade,” The New Yorker, 
December 4, 2014, http://www.newyorker.com/news/news-deskithe-real-value-of-the 
-isis-antiquities-trade; Nasir Behzad and Daud Qarizadah, “The Man Who Helped 
Blow Up the Bamiyan Buddhas,” BBC Afghan, March 12, 2015, http://www. bbc.com! 
news/world-asia-31813681. s 

59. See, eg, AlHazrat.net, “The Meaning and Excellence of Bayat (Pledge); 
http:// www.alahazrat.net /islam /meaning -and-excellence-of-bayat- (pledge). php 
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refer to themselves as “mujahedeen;” that is “those who make jihad” 
(“strive in the cause of God as a religious duty”). Second, and more 
important, both terms convey the religious character of the perceived 
obligation. 

As used in the West, the terms jihadi and mujahedeen almost 
always have a military connotation. If we focus only on jihadi organi- 
zations that have or claim an offensive military mission, we can beg 
to narrow the scope from Islam as a whole to organizations that dis- 
play one or more aspects of the “the multifaceted Islamist belief sys- 
tem.” As Dr. Mary Habeck points out: 


the main difference between jihadis and other Islamists as the 
extremists’ commitment to the violent overthrow of the existing 
international system and its replacement by an all-encompassing 
Islamic state. She believes that “only by understanding the elaborate 
ideology of the jihadist faction can the United States, as well as the 
rest of the world, determine how to contain and eventually defeat 
the threat they pose to stability and peace.”6! 


The terms “radical Islam” or “radical Islamic terrorism” are catch- 
all descriptive terms. They are sometimes used as a form of short- 
hand to describe the belief system of those who commit crimes and 
terrorist activities in furtherance of their “Islamist” ideology. Dr. 
Quintan Wiktorowicz, for example, uses the phrase “Radical Islam” 
as the title of his study of why Muslims in the West are drawn to rad- 
ical groups and how they are convinced to engage in what he calls 
“high-risk, high-cost activism”® President Donald Trump, by con- 
trast, uses these terms in a more descriptive, popular sense, 


(“The meaning of Bay'at or pledging spiritual allegiance is to be totally sold, which 
means to surrender yourself totally to a Spiritual Master (Murshid) to guide you to 
Allah”) 

60. Mary Habeck, Knowing the Enemy: Jihadist Ideology and the War on Terror 
(New Haven: Yale University Press, 2006) reviewed in Mohammad M, Amman, 152 
Domes 137-139 (Fall 2006). 

61. Tbid.,138. 

62. Quintan Wiktorowicz, Radical Islam Rising: Muslim Extremism in the Wes 
(Lanham, MD: Rowman & Littlefield, 2005); Christine Fair, Book Review, Quintan 
Wiktorowicz, “Radical Islam Rising: Muslim Extremism in the West” (Lanham, MD. 


Rowman & Littlefield, 2005) in 39 International Journal of Middle East Studies 137-38 
(2007). 
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Today we begin a conversation about how to Make America Safe 
Again. In the twentieth century, the United States defeated Fascism, 
Nazism, and Communism, Now, a different threat challenges our 
world: Radical Islamic Terrorism. ... We cannot let this evil con- 
tinue. Nor can we let the hateful ideology of Radical Islam—its 
oppression of women, gays, children, and nonbelievers—be allowed 
to reside or spread within our own countries, We will defeat Radical 
Islamic Terrorism, just as we have defeated every threat we have 
faced in every age before. But we will not defeat it with closed eyes, 
or silenced voices. Anyone who cannot name our enemy, is not fit to 
lead this country. Anyone who cannot condemn the hatred, oppres- 
sion, and violence of Radical Islam lacks the moral clarity to serveas 
our President.® 


Both President Trump and Dr. Wiktorowicz use the term in a 
“broadly” descriptive sense, and are criticized for that reason. 
Former President Barak Obama, for example, has claimed that the 
terms are dangerously “loose language that appears to pose a civiliza- 
tional conflict between the West and Islam, or the modern world and 
Islam,” which “make[s] it harder, not easier, for our friends and allies 
and ordinary people to resist and push back against the worst 
impulses inside the Muslim world.” 

‘An “Islamist” is an adherent of “an ideology that demands man’s 
complete adherence to the sacred law of Islam and rejects as much as 
possible outside influences ...and...a deep antagonism toward 
non-Muslims and has a particular hostility toward the ‘West."6 While 
the term “Islamist” is broadly descriptive, the connotation is often 
viewed (wrongly) as descriptive of a broader subset of Muslims. This 
is so because the Western media has yet to grapple with—or to report 
‘on—what it means to have a religious ideology. 

The terms Salafi Islam and Salafist are terms “used as a self-desig- 
nation by Muslims claiming authenticity, and [are] often used by 


63. Donald J. Trump, Speech at Youngstown, Ohio, August 15, 2016, hitp:/the- 
hill com/blogs/pundits-blog/presidential-campaign 291498-full-transcript-donald- 
trump-addresses-radical. i 

64, See, e.g., Uri Friedman, “The Coming War on ‘Radical Islam’: How Trump's 
Government Could Change America’s Approach to Terrorism,’ The Atlantic (Nov. 29, 
2016). ‘ 

e. Daniel Pipes, “Distinguishing Between Islam and Islamism,” Daniel Pipes 
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outsiders in a negative sense, designating reactionary and conserva- 
tive Muslims, at times violently inclined.” 


Salafism is an ideology and reform movement calling for a return to 
traditional Islam as it was practiced and observed in the days of the 
Prophet Muhammad and his circle of Companions. In Arabic 
“salaf” means “predecessors; forebears, ancestors, forefathers” 
According to Kamran Bokhari, “From the Salafist perspective, non- 
Islamic thought has contaminated the message of ‘true’ Islam for 
centuries, and this excess must be jettisoned from the Islamic way 
of life.” The Egyptian scholar and Islamist Muhammad ‘Abduh 
(1849-1905) spearheaded the Salafist reform movement, which con- 
tinues to inspire present-day Salafist movements. Salafists consti- 
tute both violent and nonviolent minorities (in terms of ideology) 
within Muslim populations worldwide. As Bokhari explains, 
“Unlike members of the Muslim Brotherhood, Salafists do not 
belong to a single, unified organization. Instead, the movement 
comprises a diffuse agglomeration of neighborhood preachers, 
societal groups and—only very recently—political parties, none of 
which are necessarily united in ideology:"67 


Susanne Olsson observes that while “most Salafis share a common 
creed (‘aqida), but the program for action (manhaj) differs? Quoting 
Wiktorowicz, she points out that “in spite of their common creed, 
Salafis' divergence ‘lies in the inherently subjective nature of applying 
a creed to new issues and problems. This is a human enterprise and 
therefore subject to differing interpretations of context.”68 In her 
view, 


This implies that theology, or creed, are often similar among groups 
that can be designated as Salafi-oriented, but the program of action 
differs, including views on how they should relate to the surround- 


66. Susanne Olsson, “Proselytizing Islam—Problematizing “Salas,” 104(1-2) 
The Muslim World 171-97 (January/April 2014) at 176, 

67. Hayat Alvi, “The Diffusion of Intra-Islamie Violence and Terrorism: The 
Impact of the Proliferation of Salafi/Walhabi Ideologies” 18.2 Middle Eas! Revie of 
International Affairs (Online) 38-50 (Summer 2014) (footnotes omitted) at 39, quot, 
ing Kamran Bokhari, “Salafism and Arab Democratization," Siratfor Global pang 
gence, October 2 202, hup /wnwstratforcom/weekly/salafism-and-arab deman 
tization, See also Hans Wehr, A Dictionary of Modern Written Arabic ithaca: Spaas 
Language Services, Inc., 3"! ed. 1976), 423. 

68. Olsson, 186. 
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ing society, to people of other faiths and to other people claiming to 
be Muslims but who do not share their view on what true Islam is 
or should be.59 


The last of the terms proposed here—Wahhabi—points to the 
religious, geographic, and financial foundation of the ideology that 
drives ISIS and other organizations that share its worldview: The 
Kingdom of Saudi Arabia, 

The Salafi/Wahhabi ideology has long enjoyed support in many 
forms from Saudi Arabia, especially in the case of the mujahidin 
fighting against the Soviets in Afghanistan. Today, we see other Gulf 
Cooperation Council (GCC) states, like Qatar, Kuwait, and the 
United Arab Emirates (UAE), also joining the game. However, unlike 
in previous incarnations, the primary targets of today’s Salafi jihad- 
ists have become fellow Muslims, especially Shi’a, but even fellow 
Sunnis are not spared. 

Writing in the February, 2008 edition of the journal of the Com- 
batting Terrorism Center at West Point, Dr. Assaf Moghadam advised 
that: 


Accurately labeling the nature of Salafi-jihadist doctrine as a reli- 
gious ideology is not merely an exercise in academic theorizing, but 
has important policy implications. Most importantly, it should be 
obvious that the United States and its allies are not facing a reli- 
gion—Islam—as their main enemy, but an ideology, namely the 
Salafi-jihad. The fact that the Salafi-jihad is no ordinary secular ide- 
ology, but a religious one, however, is of additional significance 
because it renders the attempt to challenge that ideology far more 
complex’! 


“Far more complex” is, if anything, an understatement. Muslim 
scholars recognize that: 


the broader ideology name[d] “Wahhabism” represents a serious 
challenge to the theology and practice of the mainstream Sunni 
Islam. ... Should this radicalized understanding of Islam continue 
to spread unchecked, radical interpretations could threaten social 


69. Ibid. 

70. Alvi, 38. % 3 g 

71. Assaf Moghadam, Ph.D., “The Salafi-Jihad asa Religious Ideology,” CTC Sen- 
tinel 1:3 (Combating Terrorism Center at West Point, February 2008). 
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stability at the local, national and regional levels and create serious 
geopolitical dangers to which neighboring powers, as well as the 
U.S. and Europe, would have to react.72 


Writing on behalf of the Islamic Supreme Council of America, 
Shaykh Muhammad Hisham Kabbani has stated: 


In truth, there is no clash between Islam and the West, which is 
another way of saying a clash between Islam and Christianity. If that 
were the case, Muslims would be attacking the Christian communi- 
ties in their own nations. While there are isolated conflicts along 
these lines, they have never been widespread, nor have they ever 
been a focus of the jihadist movement. 

What we are witnessing instead is a clash between people with 
Power and those without it, It is a conflict rooted in the history of 
Colonialism and the perception of present-day imperialism, It 6 a 
Conflict in which religion is simply a means to an end. We must rec. 
ognize this if we are to understand the true nature of this so-called 
“jihad” and its increasingly global character. ... 

Make no mistake: The aim of the jihadists is to extend their 
Power not only through Afghanistan, Kazakhstan and Pakistan, but 
also through “Francistan,” “Londistan,” “Italistan,” “Switzeristan,” 
“Hollandistan” and even “Americastan.” That is the globalization of 
jihad.” 

ISIS is an outgrowth of al Queda, The US. State Departments 
“Country Reports on Terrorism, 2015” reports that “[iJn October 
2006, AQI [Al-Qa'ida in Iraq] publicly re-named itself the Islamic 
State in Iraq and in 2013 it adopted the moniker Islamic State of Iraq 
and the Levant (ISIL) to express its regional ambitions as it expanded 
its operations to include the Syrian conflict”™ Richard Allen Green 
and Nick Thompson of CNN report that “It was an ally of and had 


73, Shaykh Muhammad Hisham Kabbani, “The Globalization of Jihad: From 
Islamist Resistance to War Against the West—A Clash of Civilizations" in Islamic 
Supreme Council of America [ISCA], Understanding Islam: Anti- Extremism, hitp:// 
rg/ understanding islam/anti-extremism/56-the-globalined 
on-of jihad. from-islamist-resistance-to-war-against-the-west html, 

74. Counterterrorism ‘Country Report 2015. 
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similarities with—Osama bin Laden’s al Qaeda: both were radical 
anti-Western militant groups devoted to establishing an independent 
Islamic state in the region.”75 

Like other Salafi-jihadi groups, the leadership of ISIS shares the 
view that “Westerners are ... infidels, while moderate Muslims and 
Arabs are labeled apostates. To the most extreme Salafi-jihadists, 
Muslims who reject the tenets of Salafi-jihad are tantamount to infi- 
dels, thus deserving of death.”75 Along with other organizations that 
share its ideology, it is but one member of a global Salafi-jihadi net- 
work that is (or should be considered to be) the centerpiece of the 
current malevolent threat matrix.” In sum, the enemy is the global 
Salafi-jihadi movement and all of the organizations that support and 
carry out its desire to conquer and hold territory. 


Reconceptualizing the Malevolent Threat Matrix 


The term “threat matrix” is used to avoid many of the assumptions 
that have complicated—and hobbled—American policy-making and 
political discourse. Unless and until it is possible to have an honest 
conversation about the true nature of the threat, use of this term may 
help. The goal is to create a framework in which it is possible to have 
an honest conversation about the true nature of the threat posed by 
the spread of Salafi-jihadi ideology around the world. Without a 
clear understanding of the breadth and depth of the threat, it will not 
be possible to mount an effective counter-strategy. 


The reason for [building and using a generic threat matrix] is a 
combination of historical aspects and the significance of the prob- 
lem being faced today. Although the “threat of the day” is important 
to understand, it is not the only issue in place. While looking at only 


75. See generally Richard Allen Green & Nick Thompson, “ISIS: Everything you 
need to know” CNN, August 11, 2016, htip:/wnw.cnn.com/2015/ox/s4/worldisis- 
everything-you-need-to-know!. 

76. Moghadam, “The Salafi-fihad as a Religious Ideology.” x 

77, David P. Duggan, Sherry R. Thomas, Cynthia K.K. Veitch, and Laura Wood- 
ard, “Categorizing Threat: Building and Using a Generic Threat Matrixi Sani 
Report, SAND2007-5791 (Sandia National Laboratories) (“Malevolent Threat: 
manmade event or condition; for exemple, a bombing of a federal facility or the = 
of chemical and biological agents in terrorist attacks”), http:/fenergy-gov/sites/pro 
files/oeprod/DocumentsandMedialt4-Categorizing Threat pat 9- 
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the current threat, the entire picture can become skewed based on 
assumptions that follow names of organizations due to statements 
of the media and personal opinion. These assumptions do not 
allow for the objective differentiation of threats. Creating a generic 
threat matrix not only removes the assumptions that come with 
names, but also includes those types of organizations that are not 
the primary focus of a day, month, year, or decade.78 


Let us consider, for example, the assumptions built into the United 
States Government's understanding of the threat matrix. The Intro- 
duction to the State Department’s 2014 Human Rights Report begins 
by noting that “the year 2014 will be remembered as much for atroci- 
ties committed by non-state actors,” including: 


Terrorist organizations like ISIL, al-Qa'ida in the Arabian Peninsula 
(AQAP), al-Qa'ida in the Islamic Maghreb (AQIM), Boko Haram, 
al-Shabaab, Jabhat al-Nusra, and others perpetrated human rights 
abuses and violations of international humanitarian law against 
innocent non-combatants. Often, they sought to eliminate those 
who did not conform to their extreme views, including other Sunni 
Muslims. Some governments committed violations and abuses in 
response; such reactions to violent extremism often undermined 
efforts to contain it.€0 


The same organization-by-organization and country-by-country 
focus is seen in the “Strategic Assessment” contained in chapter one 
of the State Department's Country Reports on Terrorism 2015.8! After 
recounting ISIS/ISIL’s fortunes in Iraq and Syria, it Teports on its 
activities in Egypt, Pakistan, Afghanistan, and notes that: 


ISiL-aligned groups have also emerged in other parts of the Middle 
East, Africa, the Russian North Caucasus, Southeast Asia, and 
South Asia, although the relationship between most of these groups 
and ISIL’ leadership remained symbolic in most cases, Many of 


78. Ibid., 14. 

79. US. Department of State, 2014 Human Rights Report Introduction, 1 (2045), 
hp: hw state govldocumentsforganization/a36534,pdf; sec also Priyanka Bosh) 
“What a Pledge of Allegiance to ISIS Means,” PBS Frontline, Nov. 12, 2014. 

80. 2014 Human Rights Report, Introduction, 1. 

81. To be hair the Stet Department is providing “Country Reports” but a State- 
Bic Assessment requires a more broadly-based analysis, 
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these groups are made up of pre-existing terrorist networks with 
their own local goals and lesser capabilities than ISIL. 

In March, the Nigeria-based terrorist group Boko Haram 
declared its affiliation to ISIL. . .. Beyond affiliated groups, ISIL was 
able to inspire attacks in 2015 by individuals or small groups of self- 
radicalized individuals in several cities around the world. ISIL's pro- 
paganda and its use of social media have created new challenges for 
counterterrorism efforts. Private sector entities took proactive steps 
to deny ISIL the use of social media platforms by aggressive 
enforcement of violations to companies’ terms of service. Twitter 
reported in 2015 that it had begun suspending accounts for threat- 
ening or promoting terrorist attacks, primarily related to support 
for ISIL.8? 


While it is true that “[m]any of these groups are made up of pre- 
existing terrorist networks with their own local goals and lesser capa- 
bilities than ISIL,” and that most are properly classified as “non-state 
actors,” there is no attempt to “connect the dots” or to unpack the 
assumptions on which these narratives are based. 

As a result, both analyses miss the connections between the 
groups, their supporters, and the ideology that spawns and unites 
them. Using a “generic threat matrix” is helpful under these circum- 
stances because the cultural, religious, and geopolitical assumptions 
on display in the State Department reports quoted above “do not 
allow for the objective differentiation of threats” For example: 


1. Itis undisputed that these seemingly distinct groups are united by 
their adherence to a common Salafijihadi ideology. It is at least 
plausible to argue that what the State Department views as a “sym- 
bolic” relationship among them that the “enemy” is best understood 
as a transnational, ideological movement “rooted in the history of 
colonialism and the perception of present-day imperialism” in 
which “religion is simply a means to an end.”® If this is, in fact, the 
case, the use of military and financial weapons will be necessary, but 
not sufficient to disrupt its growth, 


2. It is also undisputed that the Salafi-jihadi ideology common to 
these groups is rooted in the teaching of Saudi Arabia's Abd al- 
Wahhab, which views “all Shiites... as kufr and rafida (rejection- 


82. Counterterrorism Country Report 2015, chapter 1- 
83. Kabbani, “The Globalization of Jihad,” 6. 
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ists)! As a practical matter, this means that the Islamic Republic 
of Iran, whose population is over 90% Shia Muslim, is both « target 
Of the Salafi-jihadi movement and a potential ally of those fighting 
to eliminate it,3 


3.Salafi-jhadi ideology also rests on “interpretations of the Qur'an 
and Sunna that declare the ahl al-kitab [People of the Book: Jews, 
Christians, and Zoroastrians] and contemporary Christians and 
Jews to be unbelievers.”® Partly in response, Russian President 
Vladimir Putin “has presented himself in a new role—as the poten- 
tial saviour of Middle Eastern Christians. And even his critics won. 
der whether he may, in fact, have a point”? A binary approach to 
Russia's actions in the region obscures the importance of religion 
and of the role of the Russian Orthodox Church in President Putin's 
political calculations. 


4. There is considerable evidence that certain nation states, includ- 
ing Saudi Arabiz, Qatar, and Turkey—as well as private and quasi- 
public actors within those nation states—provide both masia 
and logistical support for the Salafi-jikadi cause, 


Rethinking the malevolent threat matrix should involve reconsid- 
cration of each assumption and relationship within that matrix and 
reveal that the movement against which the United States seeks to do 
battle includes not only the terrorist Salafi-jihadis (“soldiers,”“sleep- 


#4, Aylin Unver Noi, A Clash of lame Models 15 Current Trends in tela 
077.9216. 

{6 Abbas Milani of the Hoover Institute suggests that Ian’ Islamic Revolution- 
ary Guard Corps—The Army of Guardians a3 sa, A Nat she /Sepäh-e Paso 
darin-e Engelab-e Eslami, or Sepah—shares some of the characteristics of Salafist- 
Jikadi ideology. See Abbas Milani, Lecture, “ISIS, Iran, and Saudi Arabia,” Hoover 
Institution, April 18, 2016, hupi//wwwhooverorg/esearch/abbas-milanivsisthen, 
and-sauci-arabia This is a subject worthy of extended discussion, bur at first glance, 
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ers,” and recruits) who commit the crimes and the ex-military com- 
manders who direct their actions, but also a network of Salafi-jihadi 
businesses, bankers and money brokers, social media experts, clerics, 
academics, madrassas, prison chaplains, cheritics, and donors that 
make its work and spread possible. 

Disrupting and dismantling the global support network that 
makes it possible for these Salafi-jihadi organizations to take and 
control territory, to travel freely, to recruit globally and to spread the 
war to Paris, Brussels, Amman, Florida, and Ohio is going to require 
creative thinking on many levels. Especially important will bea frank 
discussion of two issues that are—for a myriad of reasons—men- 
tioned only in hushed tones: 1. The important role that religion plays 
in the geopolitics of terrorism; 2. The uniquely important roles that 
America’s Christians, Jews, and Muslims will need to play in the fight 
against it. 

With significant ties to organized crime and the international 
banking sector, as well as to the substantial resources of petro- 
wealthy Salafist individuals, entities, and governments in the Middle 
East, the United States is watching helplessly as the global Salafi- 
jihadi movement expands its reach, recruitment efforts, influence, 
and violence across the globe. There is considerable evidence that 
private individuals, particularly in places such as Qatar, Saudi Ara- 
bia, Turkey, and Kuwait, have contributed hundreds of millions of 
dollars—perhaps more—to the Salafi-jihadi cause. Even more 
launder funds; engage in human trafficking; trade oil, diamonds, and 
other natural resources; and trade in priceless artifacts. Some are 
smuggling themselves across America’s southern border.® 

‘Ata private meeting in Tehran in May, 2014, Dr. Ali Larijani, the 
Speaker of the Iranian Parliament (Majlis), observed that “the United 
States does not think strategically” about either the Middle East or 
about how to grapple with the problem of international terrorism. In 
his view, the major powers have neither a sense of history, nor an 
appreciation of the roles that they have played in it. Because their 
focus has long been the protection of immediate interests, their 
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approaches have been “purely tactical, with no sense of the long 
term.) 

‘America’s efforts to destroy ISIS/Da’esh and other groups that 
share its Salafi-jihadi ideology, such as Indonesia’s Jema’ah Islamiyah 
and Nigeria’s Boko Haram, are reactive. Because the current rules of 
military, political, financial, and religious engagement are not rooted 
in a clear vision of what a long-term “good outcome” would look like 
for the United States, they are doomed to failure. Unless and until the 
American rules of engagement take adequate account of the ideolog- 
ical nature of the enemy and its efforts to recruit disaffected Muslims 
here in the United States and abroad, kinetic and financial warfare 
will not be sufficient. Like sharks’ teeth, new leaders will arise to 
replace the fallen because Western leaders have no strategy to counter 
the Salafi-jihadi narrative that the jihadis are being be martyred on 
the front lines of a “war against Muslims and Islam.” 

In sum, the ultimate measure of success for American and other 
nations’ efforts to destroy the Salafi-jihadi movement of which ISIS 
is a part will be found in the answers to three empirical questions: 1. 
Is the number of Salafi-jihadi terrorist incidents increasing or 
decreasing? 2. Is the Salafi-jihadi ideology that drives ISIS and other 
groups spreading? 3. Are the financial and human resources needed 
to support Salafi-jihadi terrorist groups readily available through 
sympathetic businesses, bankers, clerics, academics, media, and 
charities? 

As these words are written, the number of incidents is increasing, 
the ideology is spreading, and resources are readily available from 
both State-sponsored and private sources. The West is losing. Con- 
sideration must be given to taking a hard, strategic look at what a 
long-term “good relationship” with each of the countries in the Mid- 
dle East would look for the United States. Of necessity, such an exer- 
cise should re-examine all assumptions regarding: 1. The economic 
needs, cultures, religious traditions, regional interests, and behavior 
of the countries in the Middle East/North Africa (MENA) region: 
Israel, Iran, Iraq, Saudi Arabia, Yemen, Turkey, Lebanon, Syria, Jor- 
dan, the Gulf States, Egypt, Libya, Tunisia, Algeria, Morocco, Ethio- 
pia, and Sudan; 2. The behavior of the great powers in addition to 
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the United States (Russia, Germany, the UK, and France) that have so 
long viewed the countries of the region as “the pieces on a chess. 
board upon which is being played out a game for the dominion of 
the world% 

All of these issues come together in the fight against ISIS or Da'esh, 
In the space of less than two years, these Salafi-jihadis have erased 
many of the post-World War borders in the region and forced over 
seven million people to flee their homes. Over 3.5 million Iraqis have 
been displaced, and another 3.5 million Syrians are refugees.9? Nearly 
one million more have fled the scourges of Taliban and are internally 
displaced in Afghanistan or refugees in Iran and Pakistan.’ Another 
two million have fled the depredations of Boko Haram in northeast- 
ern Nigeria. and the list goes on with victims in Yemen, Russia, 
Chechnya, Sinai, Jordan, Western Europe, the United States, and 
Canada, 


Conclusion 


This chapter began with a question posed by a Congressional staffer 
in September 2015: “Why should my boss vote for a resolution con- 
demning the genocide of Christians?” Although the question seemed 
crass at the time, with study, it can be appreciated not only for its 
simplicity, but also for its practical political significance. An experi- 
enced Hill staffer knows that a resolution condemning “the atrocities 
perpetrated by ISIL against Christians, Yezidis, and other religious 
and ethnic minorities [as] war crimes, crimes against humanity, and 
genocide” is serious business. For starters, it is a commitment to a 
long-term legislative and appropriations agenda with very real politi- 
cal and fiscal consequences at home and abroad. 
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Such an agenda will include, at a minimum, efforts to prod the 
Executive Branch to use its diplomatic and intelligence resources to 
confirm reports from the field;™ to develop bipartisan and muhtilat- 
eral strategies to prevent such murderers in the future;97 and to seek 
out and punish as many of those involved in the Salafi jihadi net- 
work’s supply and money-laundering chains as can be discovered 
and brought to justice.98 That is no small agenda. To date, the price 
in blood and treasure is already enormous. Unless we act strategi- 
cally—and recognize the enemy's ideology for what it is, it will grow 


exponentially. 
Such a vote should not be taken lightly. No wonder she asked that 


question. 
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Historical and Theological 
Reflections on the Persecution 
of Christians 


Robert Fastiggi 


CHRISTIANITY has its roots in Judaism, and the Jews suffered per- 
sccution at the hands of the Greeks.! The New Testament testifies to 
the persecution of Christians,? and Jesus warned his disciples: “They 
will hand you over to persecution, and they will kill you. You will be 
hated by all nations because of my name” (Mt 24:6). This predica- 
tion came true. During the first four centuries of the Christian era, 
the followers of Christ were persecuted at various times by both the 
Roman and the Persian empires. The Roman persecutions are better 
known, but persecutions under the Sassanian Persian dynasty were 
no less brutal. In the late fourth century, the Persians executed hun- 
dreds of Eastern Christian bishops and priests, and they “killed si 
teen thousand Christian believers in a forty-year period.” 
Although some have tried to minimize the persecution of Chris- 


1. The Old Testament books of 1 and 2 Maccabees detail the persecution of the 
Jews by the Hellenistic Seleucid kings. 

2. This persecution was initially experienced at the hands of the Jewish authori- 
ties (cf, Acts 4: 5-21; 5:17-41; 9:172). 

3. All biblical references are from the 1986 New American Bible. 

4. Philip Jenkins, The Lost History of Christianity (New York: HarperCollins, 
2008), 57. Some argue that the Zoroastrian Persians only seriously began persecuting 
Christians after the rival Roman Empire began to favor Christianity in the fourth 
century. The Persian persecutions began to end in the fifth century. After losing 2 
critical battle to the Romans in 422, the Persian emperor, Varahran (Bahram) V, was 
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tians during Roman times, there is ample documentary evidence 
that Christians suffered periods of severe persecution at the hands of 
Roman cmperors.6 The main persecutions were those carried out 
during the imperial reigns of Nero (54-68), Domitian (81-96), Mar- 
cus Aurelius (161-180), Maximin (235-236), Decius (249-251), and 
Diocletian (284-305).’ These persecutions resulted in the deaths of 
thousands of Christians, According to one estimate, there were. 3000- 
3500 Christian martyrs during the height of the Diocletian persecu- 
tion of 303-305.8 

Why were Christians persecuted by the Romans? The Roman sen- 
ator and historian Tacitus (c.56-120) relates that Nero accused the 
Christians of “hatred of the human race” and considered them fol- 
lowers of a “pernicious superstition.” In a similar vein, the Roman 
historian Suetonius (c.69-122) describes Christians as those “adher- 
ing to a novel and mischievous superstition.” It seems that Chris- 
tians were perceived by the Romans as followers of a foreign sect that 
forbade worship of the Roman gods. According to Diocletian, the 
emperor ruled with the consent of the gods." If the gods were not 
honored then the Roman Empire would suffer. Indeed, many ancient 
Romans believed that, because of the Christian neglect of the gods, 
“floods, plagues, famines, carthquakes were sent by angry spiri 
Powers who had not been placated with customary offerings" 


{forced to concede freedom of worship to the Christians. See R.N, Fryre, “Persia,” in 
B.L. Marthaler, OFM Conv. ed, New Catholic Encyclopedia Second Edition, vol, n 
(Detroit: Thomas Gale, 2003), 138, 

5. Sec Candida Moss, The Myth of Persecution: 
Dangerous Legacy (San Francisco: HarperOne, 2013), 

6. This evidence is not only provided by Christian accounts but also by Roman 
authors such as Tacitus and Pliny the Younger. See Henry Bettenson &Chree Maug, 
der eds. Documents of the Christian Church 38 ed, (Oxford: Oxford University Press, 
1999) 1-5. 
7. See WHC Frend, Martyrdom & Persecution in the Early Church (Garden 
City, NY: Doubleday & Company, 1967), 

8. Frend, Martyrdom, 394. 

9. Tacitus, Annales, xv, 44; cited in Dettenson & Maunder, 2, 

10. Suetonius Vita Neronis, xvi; cited in Bttenson & Maunder, 3, 

11. Frend, Martyrdom, 352. 

12. Henry Chadwick, “The Early Christian Community” in The Oxford is 
Christianity ed, John McManners (Oxford and New pada iver Pee 
1993), 47. 


low Early Christians Invented a 


94 


Reflections on the Persecution of Christians 


Christians were also accused of having nocturnal meetings where 
“they indulged in cannibalism and incest.”!> Such false accusations 
Jed to persecutions of Christians by “mob violence” in addition to 
state-sponsored repressions,'4 

The Roman persecutions of Christians came to an end (for the 
most part) during the reign of Emperor Constantine I (r.306-337). 
According to the Church historian Eusebius (263-339), Constantine 
had a vision of either the cross or the chi-ro (the first two letters of 
Christ's name) on the eve of the critical Battle of the Milvian 
Bridge.!5 In the vision he also read the words, “In this sign you shall 
conquer.” Constantine ordered his soldiers to put the chi-ro on 
their armor and their battle standards. When his army was victorious 
using this sign, Constantine saw the need to give protection to the 
Christians. This he did by means of the Edict of Milan of 313, which 
recognized that “freedom of religion ought not to be denied, but that 
to cach man’s judgment and will the right should be given to care for 
sacred things according to each man’s free choice.”!” Constantine 
himself became a Christian, although the depth and quality of his 
faith has been challenged by some.!® 

During his brief reign of 361-363, the Emperor Julian “the Apos- 
tate” tried to restore the worship of the pagan gods. By the end of the 
fourth century, however, Theodosius I (r.379-395) had made Chris- 
tianity not only a legal religion but the favored religion of the empire. 
As one historian notes, Theodosius I “forbade all pagan worship and 
closed the temples, although pagans continued to hold public office 
until the time of Justinian I (r.527-565), who closed the school of phi- 
losophy at Athens, the final sign of Christianity’s victory." 

The Christian Roman Empire had its center in Constantinople 
beginning in 330 when Constantine I moved the capital from the “old 
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Rome” to the “new Rome” of Byzantium in Asia Minor (present day 
Istanbul).2° This is why the Roman Empire after the time of Con- 
stantine I came to be called the Byzantine Empire. The Byzantine 
Empire, however, understood itself as the continuation of the ancient 
Roman Empire in Christian form. Indeed, the sixth century emperor 
Justinian (1.527~565) saw himself as reestablishing Roman rule when 
he conquered the various Germanic tribes who had assumed control 
over parts of the ancient Roman Empire. He opened his celebrated 
Institutes with these words: 


In the Name of Our Lord Jesus Christ 
The Emperor Caesar Flavius Justinian 
Conqueror of the Alamani, Goths, Franks, 
Germans, Antes, Alani, Vandals, Africans 
Devout, Fortunate, Renowned 
Victorious and Triumphant 
Forever Augustus 
To 
Young Enthusiasts for Law?! 


The political vision of Justinian was one of Christian imperialism. 
He told the “young enthusiasts” how “long hours of work and careful 
planning” and “God's help” have enabled “Africa and countless other 
provinces” to be “restored to Roman jurisdiction.”22 

The earlier political-theological vision of Augustine (354-430), 
however, was quite different than that of Justinian. Living during a 
time when barbarian invasions were threatening the survival of the 
Roman Empire, Augustine, like the Psalmist, placed no trust in 
earthly princes who were “mere mortals powerless to save” (Psalm 
146:3). Instead he saw human history as divided between two cities 
formed by two loves, “the earthly by the love of self, even to the con- 
tempt of God,” and “the heavenly by the love of God, even to the con- 
tempt of self.”23 According to Augustine, the Church on earth cannot 
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simply be equated with the City of God because within the visible 
Church there are those who are actually citizens of the earthly city, 

Etienne Gilson noted that “when St. Augustine speaks of a ‘City it 
is a figurative sense, or, as he himself states, a mystical sense” The 
City of God, nevertheless, can be understood as the Church destined 
for glory because it is “the society or city of all men, who, loving God 
in Christ, are predestined to reign eternally with God”25 The earthly 
city, on the other hand, “is the city of all those men who do not love 
God, and who are to suffer eternal punishment along with the 
demons.”?6 These two cities co-exist throughout human history; it is 
only in the eschaton that they reach finality. 

The political visions of Justinian and Augustine have both influ- 
enced Christian history. During her long history, the Catholic 
Church has needed protection from invading forces—whether bar- 
barian, Persian, or Muslim. It is clear, though, that Jesus did not 
intend to set up an earthly kingdom. He told Pontius Pilate that his 
kingdom “does not belong to this world” (Jn 18:36). 

The mission of the Church is religious and not political. As Vati- 
can II teaches, “The Church, by reason of her role and competence, is 
not identified in any way with the political community nor bound to 
any political system. She is at once a sign and a safeguard of the tran- 
scendent character of the human person.”?? The mission of the 
Church, therefore, cannot be tied to the destiny of the Roman 
Empire or any other empire. While Justinian’s vision of a Christian 
Roman Empire has a certain appeal, Augustine's view of the two cit- 
ies is more enduring. This is because “the Church has a saving and an 
eschatological purpose which can be fully attained only in the future 
world?24 Throughout her 2,000 year history, the Church has sur- 
vived as a persecuted religion and flourished in political regimes 
more supportive of her mission. Vatican II is correct when it observes 
that the manner in which “the earthly and the heavenly city penetrate 
each other is a fact accessible to faith alone; it remains a mystery of 
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human history, which sin will keep in great disarray until the splen- 
dor of God’s sons is fully revealed”? 


The Rise of Islam: 

The Challenge of a New Religious Imperialism 
Muhammad (570-632) was born in Arabia five years after the death 
of Justinian. When he was around twenty-five, he entered into the 
service of a wealthy widow named Khadijah, whom he subsequently 
married. According to Islamic tradition, Muhammad began to 
receive “revelations” from God when he was around forty years old 
(circa AD 610). These revelations would continue until his death 
some twenty-two years later. They constitute the content of the 
Qur'an, the sacred book of Islam, 

Those who accepted the authenticity of Muhammad’s revelations 
formed the initial Islamic community or ummah. They believed that 
Muhammad was affirming the truths of the original religion, which 
went back to the prophet Adam. All of the prophets since Adam, 
including Moses and Jesus, affirmed the basic truths of the unity of 
God; the reality of angels and demons; the Day of Judgment; and the 
resurrection of the body. Muhammad and his followers were 
driven out of the Arabian city of Mecca in 622, but eight years later 
they were able to return and gain control of the city. 

Although Muhammad preached the truths of the Islamic faith, 
military conquest was part of the Islamic modus operandi from the 
beginning. According to Fr, Samir Khalil Samir, SJ, violence and con- 
quest were characteristic of the culture of Muhammad's time: “Vio- 
lence was definitely a part of the rapid rise and expansion of Islam, At 
that time, no one found anything blameworthy in Muhammad's mil- 
itary actions since wars were part of the Arab Bedouin culture.”3! 

In spite of claims to the contrary, Islam did spread by military con- 
quests. Those who were conquered were not forced to convert to 
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Islam. If, however, they chose not to convert, they were obliged to 
pay the jizya or poll tax and live as dhimmis (non-Muslims who were 
protected yet subject to Islamic governance).2? Within 100 years after 
the death of Muhammad, Islamic rule spread throughout the Middle 
East, Africa, and Spain. Muslims took control of Damascus in 636; 
Jerusalem in 638; Egypt in 642; the Persian Empire in 651; Carthage in 
698; and Spain in 711.° The Muslims, however, did suffer some set- 
backs. Their efforts to conquer Constantinople in 674-677 and 717 
-d.>4 In 732, the invading Muslims were defeated by Charles Mar- 
tel in Tours, France [also called the Battle of Poitiers]? 

How did Christians fare under Islamic rule? Karen Armstrong and 
others argue that Christians were allowed full religious freedom 
under Islamic rule, and they try to contrast the alleged Muslim toler- 
ation with Christian bigotry.26 Many scholars, though, dispute such a 
claim. Philip Jenkins, for example, points out that the historical 
record of Christian persecutions under Islamic rule would “surprise 
many Americans who derive their view of Muslim tolerance from the 
widely seen PBS documentary, Empires of Faith, or the film Kingdom 
of Heaven, about the First Crusade”?? He goes on to say that “even in 
the most optimistic view, Armstrong's reference to Christians pos- 
sessing ‘full religious freedom’ in Muslim Spain or elsewhere beggars 
belief.”?8 

The history of Christians living under Islamic rule is only begin- 
ning to be written. As Bat Ye'or notes: “Whereas there are innumera- 
ble studies on Islamic civilization, those devoted to the dhimmi 
people are few?’ At present, the scholarly consensus seems to be 
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that systematic persecution of Christians under Muslim rule did not 
really begin until the 996-1021 reign of the Caliph Hakim. For 
unknown reasons, he began a sustained persecution of Christians 
and Jews culminating in the destruction of the Christian Church of 
the Holy Sepulcher in 1009.49 Prior to the reign of Hakim, Christians 
and Jews under Islamic rule “were assured freedom of person, prop- 
erty, and worship,” even if they “were treated as second-class citizens 
and suffered inequality before the law, penal taxation, and a variety 
of other discomforts, humiliations, and indignities.”*! There is also 
evidence that “many Eastern Christians—Nestorians, Jacobites, and 
others—were not sorry to witness the fall of the Byzantine authori- 
ties who had so persecuted them over the decades, and the followers 
of the Arab prophet would not necessarily be more heavy-handed as 
rulers.”? After Muslim rule was established in Syria, some Christians 
even rose to prominent positions. St. John of Damascus (c.675-749), 
for example, served as an official of the Caliph in Damascus.*? 

Scholars such as Bat Ye'or, however, believe that the theoretical 
principle of religious tolerance by Islam was never respected.*# As she 
writes: 


The jihad, or rather the alternative forced on the Peoples of the 
Book—namely, payment of tribute and submission to Islamic law 
or the massacre and enslavement of survivors—is, in its very terms, 
a contravention of the principle of religious freedom. The constant 
aggression by Muslim armies against the dar-al harb, the razzias 
[raids] on non-Muslim populations condemned to slavery for their 
religion, the piracy on the seas in order to ransom travelers, the 
regional deportation of the conquered, the destruction of towns 
and villages—all these recurrent acts of aggression in a compulsory 
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jihad, repeated over the centuries, constituted permanent violations 
of religious freedom.5 


Bat Ye'or also provides examples of Christians and Jews being tor- 
tured and killed by Muslim rulers in Syria, Armenia, and Andalusia 
in the eighth and ninth centuries, way before the 996-1021 reign of 
Hakim.® 

Muslim rulers justified certain acts of violence against Christians 
and Jews on the basis of various Qur’anic texts that allow for war 
against those who resist the reign of Islam (e.g, 8:38-39). As Fr. 
Samir explains: 


‘The Muslim has the duty to announce to his enemy his intention of 
declaring war on him. If he refuses to submit, war is unavoidable, 
and the Muslim has the right to kill him because he has not surren- 
dered. If, on the contrary, the other would be ready to surrender, 
the Muslim would no longer have the right to kill him but only to 
occupy his land.*7 


The extent of Christian persecution before the reign of Caliph 
Hakim is a matter of scholarly debate. It is certainly clear that those 
areas that had large and influential Christian populations before 
Islamic control became increasingly Muslim. Prior to Islamic rule, 
North Africa had been a great center of Christian learning with 
scholars such as Tertullian (d.220), Cyprian (d.258), and Augustine 
(d.430) among the best known. By the twelfth century, however, 
North Africa had become almost completely Muslim."® The rate of 
conversion to Islam was not as dramatic in other countries and 
regions, but the Christian populations of Egypt, Syria, Mesopotamia, 
and Persia definitely decreased under Muslim rule. By the tenth cen- 
tury, the majority of the population of Egypt had become Muslim.49 
The same was true for Syria and Mesopotamia, and Persia (Iran) had 
become a largely Muslim country by the beginning of the ninth cen- 
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tury.59 In the Middle East, only Lebanon retained a Christian major- 
ity—though that is no longer the case.>! 

Bat Ye'or and others believe these conversions were due to either 
direct or indirect coercion.>? Even if Christians were not forced to 
convert, many opted to become Muslims because of the burdens of 
life under dhimmitude, viz., heavy taxation, segregation, and humili- 
ation. Some scholars, such as Hugh Goddard, believe there were 
multiple factors for Christian converts to Islam, including disunity 
among competing Christian groups and economic hardships.># 

While Christian populations suffered many hardships under 
Islamic rule from 650-1000, the situation grew worse during and 
after Caliph Hakim’s reign of 996-1021. Hakim’s destruction of the 
Church of the Holy Sepulcher in 1009 was understood as a direct 
assault against Christian civilization. This act of destruction along 
with the Muslim victory over the Byzantine Christians at Manzikert 
in 1071 set in motion the conditions for Pope Urban II's 1095 call for a 
Crusade in defense of the Christian churches of Jerusalem and the 
East.55 Some scholars believe that the Crusades “had less to do with 
the relationship between Christianity and Islam than with the inter- 
nal stresses and strains of Christian Europe.” As Fr. Samir observes: 


The Crusades were not considered wars of religion, not even by the 
Muslim historians of those times. The Muslims never called them 
“Crusades” as they do today, in imitation of the West. The new 
Muslim expression, al huriib-al salibiyya (the wars of those who 
hold the Cross), dates back only to the nineteenth century. Earlier, 
the Crusades were called huriib al-Faranj (the wars of the Franks), 
which signified wars with the West in general 57 


The anti-Christian reign of Hakim, the Muslim aggression against 
the Byzantine Empire, and the subsequent Crusades all led to 
increased Muslim persecution of Christians during the Middle Ages. 
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During the first three centuries of Muslim rule over formerly Chris- 
tian lands, the Christian and Jewish communities were kept intact— 
even if they suffered second-class status as dhimmis and occasional 
slaughters. All this changed during the period from 1200 to 1500. As 
Jenkins notes, “According to one estimate, the number of Asian 
Christians fell, between 1200 and 1500, from 21 million to 3.4 million, 
In the same years, the proportion of the world’s Christian population 
living in Africa and Asia fell from 34 percent to just 6 percent.”58 The 
Muslims themselves, however, suffered persecutions at the hands of 
the invading Mongols between 1219 and 1303.59 The Mongols at first 
showed favor to Christians and Buddhists over Muslims, but they 
began to persecute Christians, especially when the Khan Oljeitu 
(11304-1316) became Muslim. The Christians now “found them- 
selves under the control of a Muslim superstate,” and they “were now 
subject to intense persecution.”6! 

The Islamic Abbasid Caliphate held power over most of the Mus- 
lim world from 750 until 1258 (with Baghdad as its capital since 762). 
By the thirteenth century, however, “the Abbasid empire was a 
sprawling, fragmented, deteriorating commonwealth of semiautono- 
mous states, sultanates, governed by military commanders.” After 
Baghdad fell to invading Mongols in 1258, political power in the 
Muslim world came to exist in “a chain of dynamic sultanates 
... which eventually spread from Africa to Southeast Asia.” The 
Abbasid Caliphate moved from Baghdad to Cairo, Egypt, and it 
lasted (at least in name) from 1260 to 1517. Islamic power, however, 
shifted in the thirteenth century from the Abbasid Caliphate to the 
various Turkish sultanates of the Seljuks and the Ottomans. After the 
Mongols became Muslim in the fourteenth century, the Ottomans 
grew in power. The Islamic scholar, John L. Esposito wrote: 


The Ottoman Empire was the heir to the Mongol-Turkish legacy of 
Genghis Khan. The fall of Constantinople (Istanbul) in 1453 to the 
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Ottoman sultan Mehmet II and the conquest of Byzantium realized 
the cherished dream of Muslim rulers and armies since the seventh 
century... The Ottomans drew on their Mongol-Turkish and 
Islamic roots and traditions, combining a warrior heritage with an 
Islamic tradition that believed in Islam’s universal mission and 
sacred struggle [jihad], to establish themselves as worldwide propa- 
gators and defenders of Islam. They became the great warriors of 
Islamic expansion through military conquest.$* 


Only in 1517 did the Caliphate officially come under Turkish-Otto- 
man control, but the Turks had become the de facto leaders of the 
Islamic world in the late thirteenth century. The Arab Muslims had 
tried to conquer Europe from the west (Spain and France) in the 
eighth century and from the south (Sicily and Malta) in the ninth 
century. After the Ottoman Empire came into existence around 
1300, Muslim invasions came more frequently from the east. From 
the fourteenth through the sixteenth centuries, the Ottomans 
attacked and conquered Bulgaria (1396); Constantinople (145 
bia (1459); Herzegovina (1483); Moldavia (1538); Hungary (1541); and 
Cyprus (1570).66 

Christians suffered many persecutions under Ottoman rule. 
According to Philip Jenkins, “the Ottomans were more aggressively 
anti-Christian than were the original Arab conquerors of the Middle 
East.”°7 The first Ottoman Caliph, Selim I (11517-1520) “ordered the 
confiscation of all churches, many of which were razed and Ottoman 
authorities forced many thousands to accept Islam.” Christians 
“were placed in a situation of permanent inferiority.” They were 
forced to pay heavy taxes and to wear distinctive dress. Moreover, 
“their children could be seized to serve in the sultan’s court or in the 
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janizary guard?” Often Christian families “were required to give a 
proportionate number of their sons to be raised by the state as 
slaves.””! The Bulgarians referred to this practice as the “Blood 
Tax.””? The Ottomans also placed heavy restrictions on the practice 
of the Christian faith. They forbade religious processions and the 
ringing of bells. Christians who tried to convert Muslims could be 
sentenced to death.?> 

The Ottomans, as noted above, were from a warrior culture, and 
their manner of war “drew heavily on methods that stemmed from 
the Turkish heritage of central Asia.””4 They “carried out notorious 
massacres against Christian populations” and practiced “such grue- 
some techniques as impaling, crucifixion, and flaying”?5 When the 
Ottomans would conquer a city, they would take Christian women 
and children as hostages, but they would promise their freedom if 
the defeated Christian men would convert to Islam. This is what 
occurred in the southern Italian city of Otranto in 1480. After the 
Turks beheaded the archbishop and a priest who refused to convert 
to Islam, “all the male citizens of Otranto between the ages of fifteen 
and fifty were bound in pairs and brought before Gedik Ahmet Pasha 
[the Ottoman general], who promised the prisoners their lives, their 
freedom, and the return of their captive families in exchange for their 
conversion to Islam,”7 One of the bound men, a tailor named Anto- 
nio Primaldo, urged the Catholic men not to deny their faith in 
Christ. His words had an effect. None of the 800 men agreed to con- 
vert to Islam, and all were beheaded on August 14, 1480.77 The cause 
for the beatification of the 800 men began in 1539. Pope John Paul II 
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visited the tomb of the slain men in 1980, and on July 6, 2007, Bene- 
dict XVI declared the validity of their martyrdom.’8 Pope Francis 
canonized Antonio Primaldo and the martyrs of Otranto on May 12, 
2013. In his homily for the Mass on Canonization, the Holy Father 
used the Martyrs of Otranto as a reason to pray for all Christians 
who still suffer violence: 

Today the Church holds up for our veneration an array of martyrs 
who in 1480 were called to bear the highest witness to the Gospel 
together. About 800 people, who had survived the siege and inva- 
sion of Otranto, were beheaded in the environs of that city. They 
refused to deny their faith and died professing the Risen Christ... 
Dear friends, let us keep the faith we have received and which is our 
true treasure, let us renew our faithfulness to the Lord, even in the 
midst of obstacles and misunderstanding. God will never let us lack 
strength and calmness. While we venerate the Martyrs of Otranto, 
let us ask God to sustain all the Christians who still suffer violence 
today in these very times and in so many parts of the world and to 
give them the courage to stay faithful and to respond to evil with 
goodness,’? 

‘The Ottoman Empire reached the height of its power in the 1500s 
and 1600s, and “a besieged Europe struggled for its existence."80 Vari- 
ous popes encouraged Catholic rulers to respond with military force 
“to the alarming expansion of the power of the Ottomans”?! Pope 
Pius V asked Catholics to pray the rosary to turn back the Ottoman 
fleet during the 1571 Battle of Lepanto. The outnumbered Catholic 
fleet, aided by a sudden shift of winds, defeated the Turkish fleet. 
Pius V was so grateful that he established the Feast of Our Lady of 
Victory. This feast, later renamed Our Lady of the Rosary, is still cele- 
brated on October 7.82 

The Christian resistance to the expansion of the Ottoman Empire 
was hindered by the religious and political divisions among Chris- 
tian nations in Europe and the Middle East. King Francis I of France 
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(r.1515-1547) even established an alliance with the Ottomans because 
of his rivalry with Emperor Charles V (r. 1519-1555), the head of the 
Holy Roman Empire.* Later, King Louis XIV (1.1643-1715) reestab- 
lished the French alliance with the Ottoman Turks, and some believe 
he encouraged the Ottoman invasion of Vienna of 1683. The armies 
of the Holy Roman Empire and the Polish forces, led by King John III 
Sobieski, were victorious over the invading Turkish army. The vic- 
tory marked the halt of “Ottoman expansion in Eastern Europe.”85 
After the Turks were defeated at Vienna in 1683, “the Ottoman 
Empire began a long decline.”85 


Christian-Muslim Relations 
Since the Eighteenth Century 


The decline of the Ottoman Empire continued into the eighteenth 
century, and it coincided with the rise of modernity in the West and 
subsequent colonial expansions into the Middle East, India, East 
Asia, and Africa. Napoleon Bonaparte’s campaign in Egypt of 1798- 
1801 began a process that brought Egyptians and other countries of 
the Muslim world into contact with “European civilization through 
the work of scientists and technicians.” The encounter with West- 
crn science and culture continued into the nineteenth century. Egyp- 
tians began to go to Europe to study, and they would bring back with 
them learning which would “contribute to the modernization of 
Egypt's administration, economy, and society:”®* Railroads, universi- 
ties, and opera houses were constructed in imitation of the West. 
This discovery of the western culture “appeared fascinating and 
shocking simultaneously.”®? As Fr. Samir explains: 


The West was fascinating because of its scientific, technological, and 
military accomplishments, which were superior to those that the 
Islamic civilization could produce; and the West was shocking 
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because the Arab-Muslim world remained berthed on its past glory. 
It was this meeting that obliged the Arab-Muslim world to wake up 
abruptly and discover a dreadful reality. 


The “dreadful reality” was that the West was now culturally and mili- 
tarily superior to the Muslim world. This superiority began to mani- 
fest itself politically. 

During the nineteenth century, “British and other colonial powers 
progressively grabbed more and more outlying corners of the Otto- 
man world.”*! Realizing the vulnerability of Islamic power, Christian 
minorities started to become more assertive, but “the more Christian 
subjects struggled against the Ottoman Empire, the more brutally 
their aspirations were suppressed.””? The Turks saw the Christian 
insurgents “as agents of foreign aggression”? Christians in Bulgaria, 
Syria, and Armenia began to push for independence from the Otto- 
man Empire, and the Turkish response was brutal. In 1895, thou- 
sands of Christians were massacred. Most of those killed were 
Armenians, but many Syrian Christians of northern Mesopotamia 
were also slaughtered.%4 During the chaos of World War I the massa- 
cre of the Armenians became an all-out genocide. Between 1915 and 
1916, “at least 1 million Armenians were displaced, and plausible esti- 
mates for those actually killed range from eight hundred thousand to 
1 million."5 The killing of Christians was not limited to the Arme- 
nians. It also extended to Maronite Catholics in Lebanon and to 
Assyrian Orthodox and Chaldean Catholics in Mesopotamia. During 
the anti-Christian purges of 1915-1916, “perhaps 1.5 million Chris- 
tians perished in the region.” 

Historians debate whether these killings were due to anti-Chris- 
tian sentiments or to the political and social upheavals in the 
region.” Bat Ye'or believes the genocide of the Armenians “was the 
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natural outcome of a policy inherent in the political-religious struc- 
ture of dhimmitude”9 As she writes: 


The genocide of the Armenians was a jihad. No rayas took part in it. 
Despite the disapproval of many Muslim Turks and Arabs and their 
refusal to collaborate in the crime, these massacres were perpetu- 
ated solely by Muslims and they alone profited from the booty; the 
victims’ property, houses, and lands granted to the muhajirun, and 
the allocation to them of women and child slaves. 


While political and social upheavals certainly were a factor, the reli- 
gious motivation cannot be ignored. Even Muslim sources under- 
stood the suppression of Christian uprisings during the early 
twentieth century as a “war between the Crescent and the Cross” and 
a fight against the “unbelievers and infidels.”!°° 

The collapse of the Ottoman Empire after World War 1, the rise of 
the secular Turkish state in 1923, and the 1924 termination of the 
Caliphate by Mustafa Kemal Atatürk in 1924 all contributed to a 
growing reaction on the part of more traditionally-minded Muslims. 
There was a desire for “a new Islamic world, one free from all West- 
ern influence.”!°! The Muslim Brotherhood was founded in Egyptin 
1928.10 In Arabia and elsewhere, there was a revival of Wahabism, 
the form of Islamic fundamentalism associated with the theologian 
Muhammad bin ‘Abdil-Wahhab (1703-1787)! 

The rise of Islamic radicalism in the twentieth and early twenty- 
first century can be understood as a reaction to the rise of the west- 
ern political superiority that began to be evident in the eighteenth 
and nineteenth centuries. The Muslim world had been nurtured for 
centuries by a mindset of religious and cultural superiority. When 
this attitude of superiority became challenged by the political reali- 
ties of the twentieth century, the turn to more radical forms of Islam 
became attractive! The current rise of Islamic terrorism repre- 
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sented by groups such as ISIS can be understood, therefore, as the 
manifestation of a movement of de-Christianization in the Middle 
East that began in the twentieth century. In 1900, Christians consti- 
tuted ten percent of the population of the Middle East, but by the 
end of the twentieth century this figure was down to three percent.!05 
While some of this change can be explained by Christian migration 
and a booming Muslim birthrate, there can be little doubt that sys- 
tematic massacres of Christians (such as the 1915-1916 genocide of 
the Armenians) have been a major factor. 


Christian Persecutions under Secular Regimes 
fiom the French Revolution to the Present 


This chapter has spent considerable space examining the history of 
Christian persecution under Islamic rule. It is equally important, 
though, to understand that Christians have also endured persecu- 
tions and killings under secular regimes, which began to emerge in 
the West in the late eighteenth century. Space does not permit a thor- 
ough exposition of the reasons for these persecutions, but the more 
prominent deserve mention. 

The first major persecution of Christians during the rise of secu- 
larism occurred during the 1793-1794 “Reign of Terror” of the French 
Revolution. Inspired by forms of new thinking and anti-clericalism, 
the leaders of the revolution exiled or executed those Catholics who 
did not support the revolution. About 30,000 priests were exiled, and 
hundreds if not thousands were killed.’ Some 17,000 Catholics 
were executed and 10,000 others died in jails,!07 

The nineteenth century restored religious freedom for Catholics 
in France, but anti-clericalism and secularism, often linked to Free- 
masonry, led to other persecutions of Catholics in Europe, Freema- 
sonry and anti-clericalism inspired many within the Risorgimento, 
the Italian unification movement of the nineteenth century. !8 Free- 
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masonry also was a major inspiration behind anti-Catholic persecu- 
tions in Mexico in the early twentieth century. As James Hitchcock 
wrote: 


Following a revolution in 1910, Mexico became one of the fiercest 
anti-religious regimes in the world, virtually outlawing the practice 
of the faith. Priests who continued to minister to their people were 
systematically hunted down and killed, notably the Jesuit martyr, 
BI. Miguel-Agostino Pro, who was shot by a firing squad in 1927, his 
arms outstretched in the form of a cross.!0 


Beginning with the Bolshevik Revolution of 1917, Marxist-inspired 
regimes have systematically persecuted Christians and still do in 
places like China.!° In the 1920s, Communist Russia began a system- 
atic persecution of the Orthodox Church which extended also to 
Catholics, Protestants, and also Muslims.!!! The Communist perse- 
cution of Christians moved from Russia to counties like Poland and 
the Ukraine, which came under Soviet domination. In the early 19305 
millions of Ukrainian Catholics were systematically starved to death 
by the Soviet government.!!? Other socialist movements of the twen- 
tieth century saw the Catholic Church as an enemy to be climinated. 
This was clearly the case with communists during the Spanish civil 
war of the 19305.!!3 

The fascist regimes of Mussolini and Hitler also persecuted the 
Catholic Church. Catholics could be useful if they supported the 
state; otherwise they were the enemy. Mussolini sought to associate 
his regime with the pagan Romans, and “the Nazis invoked the old 
Norse gods as appropriate deities for a warlike people”! Hitler's 
effort to exterminate the Jewish people is well-known; less well- 
known is his murder of millions of Catholics, especially in Poland. 
In Dachau, 2,000 Catholic priests were executed, and of the 10,000 
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priests in Poland during the Nazi occupation, 3,700 were imprisoned 
and 2,700 executed.!15 


Christianity and Religious Toleration 
from the Late Patristic Age to the 1700s 


Those who try to bring attention to the genocide against Christians 
today are sometimes challenged by secularists and progressive Chris- 
tians who argue that Christianity has been the most intolerant reli- 
gion throughout history.!!6 There can be no doubt that Jews, 
Muslims, and people of other faiths have sometimes suffered perse- 
cutions and violence at the hands of Christians. For Catholics at 
least, there has always been an effort to condemn forced conversions. 
Moreover, religious freedom—even if linked with various restric- 
tions—has been part of Catholic teaching from the early centuries of 
Church history. 

The following magisterial interventions deserve special mention. 
In 602, Pope Gregory I defended the religious liberty of Jews in 
Naples, Italy, noting that “they should have complete freedom to 
observe and celebrate all of thcir feasts and holy days as up till 
now ... they have possessed.”!17 The Second Council of Nicaea (787) 
decreed that Jews should not be forced to convert or pretend to con- 
vert. Rather, they should be allowed to practice their religion 
openly.!18 In 1065 Pope Alexander condemned bringing people into 
the Christian faith by violence.!9 In 1199, Innocent II in his consti- 
tution, Licet perfidia ludaeorum, forbad compelling Jews to become 
Christian by violence.!20 
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In 1215 the Fourth Lateran Council required Jews (and Muslims) 
to wear special clothing. Moreover, Jews were not to hold public 
office, and they were to be prevented from charging excessive interest 
in loans (usury).!2! In spite of these restrictions, the previous con- 
demnations of forced conversions were upheld. These condemna- 
tions were made by Pope Innocent III himself who presided over 
Lateran IV.'?? Later magisterial interventions warned about baptiz~ 
ing Jewish children against the wishes of their parents, even to the 
point of imposing a penalty of 1000 ducats and suspension “on those 
who baptize the children of Hebrews against their parents’ 
wishes.”!23 In 1747, Pope Benedict XIV, in agreement with St. Tho- 
mas Aquinas, made it clear that baptism against the wishes of the 
child’s parents would violate natural justice.!™4 

As is well-known, there have been Christian actions and words 
that seem to violate the principle of religious freedom as articulated 
by Vatican II. We can recall the expulsion of Jews and Muslims from 
Spain in 14925 the establishment of the Jewish ghetto in Venice in 
1516; and the migration of numerous Jews from Western Europe 
because of intolerant attitudes they endured, Many of these Jews 
went to Poland during the 1500s because Poland manifested a more 
tolerant policy toward them. 

Even though there have been actions, words, and policies of Chris- 
tian people and governments that have violated the religious free- 
dom of those of other faiths, it has never been the teaching of the 
Catholic Church that those of other religions are to be forcibly 
converted or killed because they reject the Catholic faith.!25 Even 
when restrictions were placed on Jews and Muslims living in Catho- 
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lic countries during the Middle Ages, Catholics were forbidden to 
baptize them against their will or kill them for belonging to another 
faith. 


The Catholic Commitment to Religious Liberty 


The concept of religious freedom became a major issue of concern 
during the Second Vatican Council (1962-1965). By the mid-twenti- 
eth century, fewer countries in the world could claim to be Catholic, 
and many Catholics were living under regimes that were hostile to 
Christianity and/or Catholicism. The bishops of Vatican II saw the 
need to pursue peace in the world by promoting a more positive 
approach to those of other faiths and by upholding religious free- 
dom. Positive statements about Jews and Muslims are found in Vati- 
can II's 1964 Dogmatic Constitution on the Church, Lumen Gentium. 
More detailed statements about Jews and Muslims and other Non- 
Christian religions are found in Vatican II's 1965 Declaration on the 
Relation of the Catholic Church to Non-Christian Religions, Nostra 
Aetate, The key document of Vatican II concerning religious free- 
dom, however, is its 1965 Declaration on Religious Liberty, Dignitatis 
Humanae. While upholding the duty of all human beings to seek the 
truth, Dignitatis Humanae affirms religious liberty as a fundamental 
human right: 


This Vatican Council declares that the human person has a right to 
religious freedom. This freedom means that all men are to be 
immune from coercion on the part of individuals or of social 
groups and of any human power, in such wise that no one is to be 
forced to act in a manner contrary to his own beliefs, whether pri- 
vately or publicly, whether alone or in association with others, 
within due limits. 

The council further declares that the right to religious freedom 
has its foundation in the very dignity of the human person as this 
dignity is known through the revealed word of God and by reason 
itself. This right of the human person to religious freedom is to be 
recognized in the constitutional law whereby society is governed 
and thus it is to become a civil right. It is in accordance with their 
dignity as persons—that is, beings endowed with reason and free 
will and therefore privileged to bear personal responsibility—that 
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all men should be at once impelled by nature and also bound by a 
moral obligation to seek the truth, especially religious truth, 2 


The Council did not wish to specify how exactly civil governments 
were to enact laws respecting religious freedom, but it upheld the 
principle that civil governments were not to Promote or tolerate per- 
secution of people because of their religion. The Council was not 
teaching religious indifferentism or religious relativism because Dig- 
nitatis Humanae made it quite clear that it left untouched “the tradi- 
tional Catholic doctrine on the moral duty of men and societies 
toward the true religion and toward the one Church of Christ?!27 

Religious freedom “has to do with freedom from coercion in civil 
society” in which “the truth cannot impose itself except by virtue of 
its own truth.”!?8 The Catholic Church believes that religious free- 
dom is rooted in Sacred Scripture and the natural law. Moreover, this 
is a freedom that should be respected in civil constitutions and inter- 
national law, 

In light of the persecution of Christians in the world today, the 
principle of religious freedom affirmed by Vatican II is more impor- 
tant than ever. According to the Italian scholar Massimo Introvigne, 
over 100,000 people a year are now being killed simply because of 
their faith as Christians.!29 As we have scen, Christians have been 
persecuted over the centuries by different groups and for different 
reasons. We have now reached a critical point in human history. 
When speaking to the religious leaders in Ankara, Turkey, Pope Fran- 
cis addressed the need for Christians, Muslims, and all people of 
goodwill to work together to end violence in the name of religion: 


Especially tragic is the situation in the Middle East, above all in Iraq 
and Syria... Particular concern arises from the fact that, owing 
mainly to an extremist and fundamentalist group, entire communi- 
ties, especially—though not exclusively—Christians and Yazidis, 
have suffered and continue to suffer barbaric violence simply 
because of their ethnic and religious identity. They have been forc- 
ibly evicted from their homes, having to leave behind everything to 
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save their lives and preserve their faith. This violence has also 
brought damage to sacred buildings, monuments, religious sym- 
bols and cultural patrimony, as if trying to erase every trace, every 
memory of the other. 

As religious leaders, we are obliged to denounce all violations 
against human dignity and human rights, Human life, a gift of God 
the Creator, possesses a sacred character. As such, any violence 
which seeks religious justification warrants the strongest condem- 
nation because the Omnipotent is the God of life and peace. The 
World expects those who claim to adore God to be men and women 
of peace who are capable of living as brothers and sisters, regardless 
of ethnic, religious, cultural or ideological differences, 

As well as denouncing such violations, we must also work 
together to find adequate solutions. This requires the cooperation 
of all: governments, political and religious leaders, representatives 
of civil society, and all men and women of goodwill,130 


The approach of Pope Francis makes sense, We need to condemn 
religious persecution wherever we find it, and we need to alert the 
World to the genocide being carried out against Christians across the 
globe today. We need, though, to appeal to the people of different 
faiths to help end this violence. We cannot appeal to past models of 
Christian monarchs and emperors defeating the enemies of the 
Church, Jesus predicted persecution for his followers, but he also 
preached hope. He told his disciples: “If the world hates you, realize 
that it hated me first” (Jn 15:18), and he also said: “In the world you 
will have trouble, but take courage. I have conquered the world” (Jn 
16:33). 
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Batnaya, Iraq. Children after Easter Sunday Mass, April, 2017, 
the first held since 2014, when the church was overtaken and 
used by ISIS as a training cent 
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International Humanitarian Law 
(IHL): Five Key Dynamics Shaping 
the Global Landscape, Security, 
and Freedom of Religion 
and the Way Ahead 


Kevin H. Govern 


THE TWENTY-FIRST CENTURY has experienced unprecedented 
international security challenges in which criminal and national 
security threats arise in the domains of land, sea, air, space, and 
cyberspace, with ever-increasing scope, complexity, and gravity.! In 
particular, religious intolerance and acts of violence between reli- 
gions and against specific religions has gained great notoriety and 
infamy; the Open Doors USA watchdog group advocating for Chris- 
tians found that “more than 7,100 Christians were killed in 2015 for 
‘faith-related reasons? up 3,000 from the previous year, according to 
the group’s analysis of media reports and other public information as 
well as external experts.”? This comes despite a trend wherein 
“[w]orldwide, both government restrictions on religion and social 
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hostilities involving religion decreased modestly from 2013 to 2014 
despite a rise in religion-related terrorism”? 

This chapter addresses five key dynamics shaping the global land- 
scape with regard to security, religious freedom, and belief. It surveys 
freedom of religion impacted by and impacting upon international 
law, specifically, International Human Rights Law (IHRL) and Inter- 
national Humanitarian Law (IHL), comparing and contrasting each 
as sources of prescriptive rights and proscriptive responsibilities 
among nations and peoples. In particular, it looks at the Universal 
Declaration of Human Rights (UDHR) as the centerpiece of interna- 
tional concurrence on human rights, and the successor treaties that 
are being used to preserve, protect, and defend Christians’ religious 
freedom and belief, as well as the rights of other religious groups 
subject to oppression. In so doing, this chapter shows how and why 
ongoing recognition and respect can be accomplished for human 
rights of all citizens of the world, especially with respect to religious 
freedom and belief. 


Five Key Dynamics Shaping the Landscape 


In 2014, Brian Katulis from the Center for American Progress pre- 
sciently noted five key national security issues that were relevant to 
religious freedom and belief or the lack thereof. The first was cyber 
security. According to Katulis, “[c]yber security became a new front 
in the messy battle lines involving states, corporations, and non-state 
actors. Cyber attacks have featured in Syria's conflict,> in covert 
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attacks on Iran's nuclear infrastructure and in Russia's invasion of 
Ukraine.” At its September 2014 summit in Wales, NATO expanded 
its pledge of collective defense to include a large-scale cyber attack”S 
Katulis opined that “[T]he opaque nature of this threat and the 
blurry lines of authorities and capacities to respond present major 
complications for US. foreign policy”? 

According to the independent watchdog group, Freedom House, 
twenty out of forty-seven countries surveyed since January 2011 have 
had declining freedom of speech and internet freedom, “with author- 
ities in forty of sixty-five countries imprisoning people in 2015 for 
sharing information concerning politics, religion or society through 
digital networks.”"° As Fox News assessed the role of cyber censorship 
on freedom of speech and religion, “[f]ar from leading to the spread 
of democracy and freedom online, the events of the 2011 Arab Spring 
Jed many authoritarian countries to clamp down more tightly, fearful 
of rebellious citizens inciting and organizing online?! In other cases, 
such as that of Pakistan, “religious restrictions were the reason for 
censoring so-called blasphemous speech online”! From China to the 
Middle East, [t]he ways and means of blocking political discussion, 
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religious freedom and reports of institutional corruption are getting 
more invidious.” 

The second issue identified by Katulis was the fragmentation of 
states. He noted that “[i]n key parts of the world, particularly the 
Middle East, state structures are being eroded in power struggles 
fueled in part by conflicts over identity and Islamic State (IS) and 
other non-state actor power expansion.”!4 He further observed that 
“Syria's civil war, the battles in Iraq, and Libya’s conflict continue, 
with the spillover of millions of refugees and displaced persons 
straining the surrounding region.” 5 Furthermore, “[iJn most of the 
world, the nation-state system of international order remains stable, 
but the fragmentation of key states has global security implications, 
with terrorist networks recruiting thousands from myriad Middle 
Eastern nations and governments seeking continued military back- 
ing from the U.S. and others.”!6 

The Center for American Progress’s extensive 2015 study entitled 
The Plight of Christians in the Middle East notes that “[s]ome of the 
oldest Christian communities in the world are disappearing in the 
very lands where their faith was born and first took root”!7 In partic- 
ular, “during the past decade, Christians around the Middle Fast 
have been subject to vicious murders at the hands of vicious terrorist 
groups, forced out of their ancestral lands by civil wars, suffered soci- 
etal intolerance fomented by Islamist groups, and subjected to insti- 
tutional discrimination found in the legal codes and official Practices 
of many Middle Eastern countries”!8 


13. Quain, “Special report.” See Beina Xu, “CFR Backgrounders-Media Censor- 
ip in China,” cfrorg, April 7, 2015, htpi//vww.cfr.org/china/media-censorship- 
china/piisis (China); Rana Asfour, “Fighting censorship in the Middle East is noth- 
ing new—but the battleground has changed,” dheguardian.com, October 19, 2014, 
butp:// ww theguardian.comiworld'she-ssid/2014/oct/19/fighting-censorship-in-the 
-middle-east-is-nothing-new-but-the-battleground-has-changed (Middle-East). 

14, “Islamic State Conflict,” BBC.com, https /www.bbc.com/news/24758587. 

15. Ibid. 

16, Ibid. 

17, Brian Katulis, Rudy deLeon, and John B. Craig, “The Plight of Christians in 
the Middle East—Supporting Religious Freedom, Pluralism, and Tolerance During a 
‘Time of Turmoil,” americanprogress.org, March 12, 2015, https://cdn.american- 
progrest.org/wp-content/uploads/201s/o3/ChristiansMiddleEast-reporupde 

18, Ibid... 
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The year 2015 saw brutal atrocities committed against Christians, !? 
Yazidis,?0 and others because of their religious identity by terrorist 
groups such as the Islamic State (IS).2! They have also moved to safe 
havens within the Middle East, and the Christian presence has 
become more concentrated in places such as Jordan,?? the area con- 
trolled by the Kurdistan Regional Government in Iraq, and Leba- 
non? 

The third issue relevant to religious freedom relates to massive 
waves of migration. Katulis quoted the Office of the U.N. High Com- 
missioner for Refugees (UNHCR) in its study showing that “nearly 
60 million people have been driven from their homes by war and 
persecution,” or nearly “one in every 122 humans is now either a ref- 
ugee, internally displaced, or seeking asylum?‘ A statement accom- 
panying the report said that this is “an unprecedented global exodus 
that has burdened fragile countries with waves of newcomers and 
littered deserts and seas with the bodies of those who died trying 
to reach safety.’?> Also included in this flight from risk and danger 
is“[a] surge of undocumented children and families from Central 
America detained at the U.S. border [that] could trigger a 2016 


Justen Charters, “ISIS Declares War on ‘The Cross’: 21 Christians 
Beheaded in Barbaric New Video from the Islamic State.” February 25, 2015, http:// 
wwwiijreview.com/2015/02/251741-isis-terrorists/. 

20. See, e.g., Nina Shea, “ISIS Genocide Victims Do Not Include Christians, the 
State Department is Poised to Rule, nationalreview.coms, http:/www.nationalre- 
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33. Ibid., 1,9, 14, and see, eg. Al Monitor, “Syria Pulse,” al-monitor.com, March 
2015, htipe//wvwwal-monitor.comipulse/originals!2o1sos/iraq-chrstians-refugees-jo 
rdan-hopeless-islamic-state.html. See, eg» Mari labib and Dana Ballout, 
“Lebanon Takes in Fleeing Christians” wsicom, March 19, 2015, httpi/wwwa 
comi/articles/lebanon-takes-in-flecing-christians-1426807082- i 

24, UNHCR, “Worldwide displacement hits all-time high as war and persecution 
increase” UNHCR.org, June 18,2015, http:liwww-unher.org/ssêios8o6himl. | 
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NYT<om, June 18, 2015, htip://wwwnytimes com/201s/06/18/world/6o-million-peo- 
ple-fleeing-chaotic-lands-un-says. html, cited with authority in Katulis. 
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repeat of the 2014 migrant crisis just as the presidential campaign 
gathers pace.”26 

US. border agents detained 19,035 people traveling in family 
groups during April, May, and June 2016, somewhat higher than in 
Fiscal Year (FY) 2015, but “significantly lower than FY 2014 and FY 
2013,” according to Borders and Customs Protection.27 By way of per- 
spective, at least 62,000 unaccompanied children from Central 
America came across the U.S.-Mexico border from the fall of 2013 up 
through August 2014, more than twice the number that came the 
previous year.?8 

The level and quality of freedom, religious and otherwise, in the 
world has been eroding steadily over the past decade, with 2015 
marking the sharpest decline yet, as revealed in the 2016 report from 
Freedom House on Freedom in the World: Anxious Dictators, Waver- 
ing Democracies: Global Freedom under Pressure2? Freedom House 
extensively chronicles that “[p]olitical rights and civil liberties can be 
affected by both state and non-state actors, including insurgents and 
other armed groups,” including but not limited to acts by and against 
religious groups.2° 

Worldwide, of 7.3 billion people, only 40 percent live in countries 
judged “free,” down from 46 percent a decade ago.}! Of 195 countries, 
only 86 are rated “free”? Even in countries rated “free,” the report 


26. Nina Lakhani, “Surge in Central American migrants at U.S, border threatens 
repeat of 2014 crisis,” theguardian.com, January 12, 2016, https//www.theguard- 
ian.com/us-news/2016/jan/13/central-american-migration-family-children-detentio 
nat-us-border, 

27, “United States Border Patrol Southwest Family Unit Subject and Unaccom- 
panied Alien Children Apprehensions Fiscal Year 2016,"cbp.gov, June 2016, htps/t 
co/ysjobekljd. 

28. Michael De Yoanna, “Top U.S. General Says Border Kids Fleeing Gangs,” 
CPRorg, August 6, 2014, htip//onww.cprorg/news/story/top-us-general-says-border 
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fault/files/FH_FITW_Report_2016.pdf. 
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notes, leading democracies that include the United States are experi- 
encing a crisis of confidence.®® Instead of leading the way and 
encouraging democratic progress, “they have grown divided and 
ineffectual on the world stage, unwilling to inspire and unable to 
develop a coherent, united policy to tackle many of these global chal- 
lenges”34 

The fourth issue to look for relates to global economic strains, 
Concurring with The Economist's assessments,’ Katulis opined that 
“U.S. economic fundamentals appear fairly strong, but continuing 
economic weaknesses among other global powers—including parts 
of Europe, China, and Japan—have raised concerns about a global 
economic imbalance and possible troubles ahead.”> Katulis’s per- 
spective on this was such that “[g]lobal economic crises in the late 
1990s and in 2008 had a major impact on overall U.S. foreign policy 
and foreign engagement.”37 

Why is this relevant to freedom of religion and belief? Freedom of 
belief is one of three factors significantly associated with global eco- 
nomic growth, according to a recent study by researchers at George- 
town University and Brigham Young University, looking at the GDP 
growth of 173 countries in 2011 controlled for two-dozen financial, 
social, and regulatory influences.” The same study finds a positive 
relationship between religious freedom and ten of the twelve pillars 
of global competitiveness, as measured by the World Economic 
Forum’s Global Competitiveness Index. That latter research indi 
cates that when freedom of religion or belief is put to practice, it 
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34, Frida Ghitis, “Freedom going into reverse,” cnn.com, January 30, 2016, http: 
‘www.enn.com/2016 /o1/30/opinions/freedom-world-reverse/, citing with auth 
id. 

35. “Past and Future Tense: The world economy in 2015 will carry troubling ech- 
ocs of the late 19905," economist.com, hitp://www.economist.com/news/leaders/216 
36742-world-economy-2015-will-carry-troubling-echoes-late-1990s-past-and-future 
tense, 
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of Research on Religion, 10:4 (2014), hitp://wwww.teligjournal.com/pdifijrrioo04.pdF. | 
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leads to reduced corruption. Conversely, “laws and practices burden- 
ing religion are related to higher levels of corruption? That conclu- 
sion was borne out by a simple comparison between the Pew 
Research Center's Government Restrictions on Religion Index and 
the Transparency International Corruption Perceptions Index,*! 

Finally, Katulis looked at enduring human development chal- 
lenges. He persuasively asserted that “[g]lobal poverty and basic 
human development challenges are part of the environment shaping 
overall US. forcign policy”? but much the same thing holds true for 
each nation around the globe. The annual U.N. General Assembly 
meeting in September 2015 “sought to adopt the 2030 Agenda for 
Sustainable Development to replace the 2000 Millennium Develop- 
ment Goals that expired in 2015,” to meet the demand for “leadership 
on poverty, inequality and climate change.”3 

In the context of U.S. legislation defining religious freedom and 
belief, and protecting persons suffering from persecution in foreign 
countries on account of religion, the International Religious Free- 
dom Act of 1998 (IRF Act)* defines five types of violations of reli- 
gious freedom: arbitrary prohibitions on, restrictions of, or 
punishment for (i) assembling for peaceful religious activities, such 
as worship, preaching, and prayer, including arbitrary registration 
requirements; (ii) speaking freely about one’s religious beliefs; (iii) 
changing one's religious beliefs and affiliation; (iv) possession and 
distribution of religious literature, including Bibles and other sacred 
texts; and (v) raising one’s children in the religious teachings and 
practices of one’s choice.4® The Act was passed to promote religious 
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44. 22 US. Code §§ 6401-6481, International Religious Freedom Policy, https:// 
wwwe.gpo.gov/fdsys/pkg/PLAW-1ospubl292/pdfiPLAW-tospublasa.pdf. 

45, Ibid. 


126 


International Humanitarian Law: Five Key Dynamics 


freedom as a foreign policy of the United States and to advocate on 
behalf of the individuals viewed as persecuted in foreign countries on 
account of religion.“© The legislation also established the United 
States Commission on International Religious Freedom (USCIRE),47 
and provided the President with a number of options to use in 
addressing “Countries of Particular Concern,’8 those being coun- 
tries that have committed or allowed the commission of particularly 
severe violations of religious freedom. All of this was done in the 
context of international relations as prescribed and proscribed by 
domestic and international law. 


Freedom of Religion Impacted by 
and Impacting Upon International Law 


Proclaimed by the United Nations General Assembly in Paris on 
December 10, 1948, as General Assembly Resolution 217A, the Uni- 
versal Declaration of Human Rights (UDHR) is the cornerstone of 
an International Bill of Human Rights, considered together with two 
International Covenants on Human Rights: the International Cove- 
nant on Economic, Social and Cultural Rights, and the International 
Covenant on Civil and Political Rights, adopted by the United 
Nations General Assembly on December 16, 1966. This International 
Bill of Human Rights is the birthright of all human beings with 
respect to civil, political, cultural, economic, and social rights. 

International Human Rights Law (IHRL) refers to a small core of 
basic individual rights embraced by the international community as 
reflected in various declarations, treaties, and other international 
Provisions beginning with the United Nations (U.N.) Charter and 
UDHR. These agreements include, but are not limited to: 

+ International Convention on the Elimination of All Forms of 

Racial Discrimination; 

+ International Covenant on Civil and Political Rights; 


46. Ibid., Preamble. SA 2 
47. See, e.g. Website, United States Commission on International Religious 


Freedom, http:/iwww.uscirf gov). R 
48. U.S. Department of State, Countries of Particular Concern, http://www.state. 
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* International Covenant on Economic, Social and Cultural Rights; 
* Convention on the Elimination of All Forms of Discrimination 
against Women; 

*Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment; 

* Convention on the Rights of the Child; 

+ International Convention on the Protection of the Rights of All 
‘Migrant Workers and Members of Their Families; 

+International Convention for the Protection of All Persons from 
Enforced Disappearance; 

* Optional Protocol to the Covenant on Economic, Social and Cul- 
tural Rights; 

* Optional Protocol to the International Covenant on Civil and 
Political Rights; 

* Second Optional Protocol to the International Covenant on Civil 
and Political Rights, aiming at the abolition of the death penalty; 

* Optional Protocol to the Convention on the Elimination of Dis- 
crimination against Women; 


* Optional Protocol to the Convention on the Rights of the Child on 
the involvement of children in armed conflict; 


* Optional Protocol to the Convention on the Rights of the Child on 
the sale of children, child prostitution and child pornography; 

* Optional Protocol to the Convention on the Rights of the Child on 
a communications procedure; 

* Optional Protocol to the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment; and 


* Optional Protocol to the Convention on the Rights of Persons 
with Disabilities, 19 


48. See, eg, United Nations Human Rights Office of the High Commissioner, 
“International Human Rights Law? httpi/www.ohchrong/EN/Profesionalinteresy 
Pages/InternationalLaw.aspx. To access these and other core instruments, sec http:// 
www.ohchrorg/EN/ProfessionalInterest/Pages/Corelnstruments.aspx. 
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International Humanitarian Law (IHL), also known as the Law of 
War or the Law of Armed Conflict, refers to those conventions from 
the law of war that protect the victims of war, along with customary 
IHL. A major part of IHL is contained in the four Geneva Conven- 
tions of 1949. Nearly every State in the world has agreed to be bound 
by them. The Conventions have been developed and supplemented 
by two further agreements: the Additional Protocols of 1977 relating 
to the protection of victims of armed conflicts. Other agreements 
prohibit the use of certain weapons and military tactics and protect 
certain categories of people and goods. These agreements include, 
but are not limited to: 


* Convention for the Protection of Cultural Property in the Event of 
Armed Conflict, plus its two protocols; 


+ Biological Weapons Convention; 

+ Conventional Weapons Convention and its five protocols; 
+ Chemical Weapons Convention; 

+ Ottawa Convention on anti-personnel mines; 


* Optional Protocol to the Convention on the Rights of the Child on 
the involvement of children in armed conflict.5° 


The IHL regulates the conduct of state vis-à-vis state, whereas 
IHRL regulates the conduct of state vis-a-vis individual.5! IHL 
applies only to armed conflict; it does not cover internal tensions or 
disturbances such as isolated acts of violence. The law applies only 
once a conflict has begun, and then equally to all sides regardless of 
who started the fighting. The right to protection under IHL is vested 
not in the individual, but in the state. Under [HRL, the protection 
flows to the individual directly, and theoretically protects indi iduals 
from their own state, which was a radical transition of international 
law. The IHRL obligates states to recognize and respect basic rights of 
the individual generally. The IHL obligates states to recognize and 


50, International Committee of the Red Cross, “What is International Humani- 
tarian Law?” July 2004, https:l/wwwwicre.orgleng/assets/files/other/what_is_ihl pdf. 
To access these and other core instruments, see, e.g http:/Avww.ijrcenter.org/inter- 
national-humanitarian-law/. 

51. See, eg. International Humanitarian Law and International Human Rights 
Law, Oma Ben-Naftalied. (2011), 206. 
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Precepis of [HRL 


respect certain rights in times of armed confli 
should be respected in all circumstances but mi 
emergencies; IHL precepts may not be abrogated under any circum- 
stances. IHRL covers rights that are outside the scope of IHL (e.g, 
political rights) and IHL rules may not have equivalencies in IHRL 
(eg, rules for conduct of hostilities/use of weapons, 

In January 1941, President Franklin D. Roosevelt proclaimed the 
following in his Message to Congress: 


We look forward to a world founded upon four essential human 
freedoms. The first is freedom of speech and expression—every- 
where in the world. The second is freedom of every person to wor- 
ship God in his own way—everywhere in the world. The third is 
freedom from want ... everywhere in the world. The fourth is free- 
dom from fear... anywhere in the world.33 


The Four Freedoms were long-range peace objectives articulated by 
President Roosevelt as Western Europe faced Nazi domination, and 
the US. faced the likelihood of war and accompanying sacrifices, 
Roosevelt would not live to see the end of what came to be known as 
the Second World War, but his wife Eleanor Roosevelt was appointed 
by Roosevelt's successor Harry S. Truman as a delegate to the then- 
newly established U.N. Human Rights Commission on February 16, 
1946 and was then elected chair of the Commission by its members.54 

On December 10, 1948, the U.N. General Assembly adopted a reso- 
lution endorsing the Universal Declaration of Human Rights; forty- 
ight nations voted in favor of it, eight countries abstained from vot- 


52. The Judge Advocate General's Legal Center & School, Operational Law Hand- 
book (2012), 45 et. seq. 

53. Speeches in World History, Suzanne Melntire and William E. Burns eds, 
(2010), 355. 

54. See,eg. “Eleanor Roosevelt and the Universal Declaration of Human Rights?” 
FDR Library, hutps:/fdrlibrary.org/documents/356632/390886/sears.pdf/c30 0€130- 
6e6-4580-8bfi-orb7aigsby70, The French jurist René Cassin was originally recog. 
nized as the principal author of the UDHR. Cassin would later go on to win the Nobel 
Peace Prize in the field of Human Rights for his role as President of the European 
Court for Human Rights. See, e.g., “The Nobel Peace Prize 1968: René Cassin oie 
graphical” nobelprize.org, 2016, hipd/ww.nobelprize.org/nobel_prizes/peacelian, 
teates/i968/eassin-biohtml. The lead in authoring the UDHR” fist erate i 
generally credited to John Humphrey, a Canadian professor of law and the ULN 
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ing, and no countries dissented or directly opposed the UDHR when 
it was adopted.°° In her speech to that assembly, Eleanor Roosevelt 
said: 


We stand today at the threshold of a great event both in the life of 
the United Nations and in the life of mankind. This declaration 
may well become the international Magna Carta for all men every- 
where. We hope its proclamation by the General Assembly will be 
an event comparable to the proclamation in 1789 [the French Dec- 
laration of the Rights of Citizens}, the adoption of the Bill of Rights 
by the people of the U.S., and the adoption of comparable declara- 
tions at different times in other countries.56 


The UDHR's Preamble and thirty articles set forth a common 
standard of achievements for all peoples and all nations with respect 
to fundamental rights to be universally protected and held.” Many 
of the IHRL and IHL documents are successor treaties inspired by, or 
influenced by the UDHR, with a legion of international instruments 
advancing human rights since the UDHR has been adopted. A few 
notable conventions emanated between the 1960s and 1980s. For 
instance, the International Convention on the Elimination of All 
Forms of Racial Discrimination (1965) considered the UDHR's proc- 
lamation that all human beings are equal in dignity and rights, and 


Secretariat's Human Rights Director. See, ¢"Biography—John Peters Humphrey: 
Father of the Modern Human Rights System,” humphreyhampton.org, 2016, http:// 
humphreyhampton.org/biography:html, Also instrumental in the drafting of the 
UDHR were Chang Peng-chun, a Chinese playwright, philosopher, and diplomat, 
and Charles Habib Malik, a Lebanese philosopher and diplomat. Lengthy debates led 
to the evolution of the draft language, with a discussion and approval process in 
eighty-one meetings, one hundred and sixty-eight amendments, and nearly one 
thousand, four hundred votes over a two-year span. See, e.g Dag Hammarskjöld 
Library, “Drafting of the Universal Declaration of Human Rights,” updated May 9» 
2016, hitp://rescarch.un.org/en/undhr/draftingcommittee. 
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reflected upon how all humans are equal to the law, while condemn- 
ing racial discrimination. 

The International Covenant on Economic, Social, and Cultural 
Rights (1966) recognized that, in accordance with the UDHR, “the 
ideal of free human beings enjoying freedom from fear and want can 
only be achieved if conditions are created whereby everyone may 
enjoy his economic, social and cultural rights, as well as his civil and 
political rights.”5° 

The Convention on the Elimination of All Forms of Discrimina- 
tion Against Women (1979) noted that “the Universal Declaration of 
Human Rights affirms the principle of the inadmissibility of discrim- 
ination and proclaims that all human beings are born free and equal 
in dignity and rights and that everyone is entitled to all the rights and 
freedoms set forth therein, without distinction of any kind, including 
distinction based on sex.” It further proscribed discrimination 
against women if there were “any distinction, exclusion or restriction 
made on the basis of sex which has the effect or purpose of impairing 
or nullifying the recognition, enjoyment or exercise by women, irre- 
spective of their marital status, on a basis of equality of men and 
women, of human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field.”60 

The Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment (1984), “having regard to article 
5 of the Universal Declaration of Human Rights and article 7 of the 
International Covenant on Civil and Political Rights,” noted “both of 
those instruments provided that no one shall be subjected to torture 
or to cruel, inhuman or degrading treatment or punishment.”6! 
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The Convention on the Rights of the Child, which entered into 
force in 1989, recognized that the U.N. has “proclaimed and agreed 
that everyone is entitled to all the rights and freedoms set forth 
therein, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social ori- 
gin, property, birth or other status.”? 

Article 7 of the UDHR provides that “[a]ll are entitled to equal 
protection against any discrimination in violation of this Declaration 
and against any incitement to such discrimination?® Article 8 pro- 
vides that “[elveryone has the right to an effective remedy by the 
competent national tribunals for acts violating the fundamental 
rights granted him by the constitution or by law.” While there is no 
specified, direct international enforcement mechanism for violations 
of the UDHR, requests may go to the United Nations and its Office 
of the High Commissioner for Human Rights office to act for 
humanity with respect to a finding that violation of international 
human rights law and the disregard for human rights has taken 
place.® States may provide remedies for gross human rights viola- 
tions, especially those established by the status of Jus Cogens or obli- 
gations Erga Omnes; failing that, the universal human rights set forth 
in the UDHR, and as amplified and clarified in other treaties and 
conventions, and in custom, become universally enforceable and 
protectable by states individually or collectively through the U.N. 
Security Council, the European Union, and other regional and global 
alliances to promote human rights and sanction violations. 

On December 10, 2004, the General Assembly of the United 
Nations “proclaimed the World Programme for Human Rights Edu- 
cation (2005-ongoing) to advance the implementation of human 
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66. See, e.g, M. Cherif Bassiouni, “International Crimes: Jus Cogens and Obliga- 
tion Erga Omnes,” Lawand Contemporary Problems 59:4 (1966). 
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rights education programmes in all sectors2”6? This was done to meet 
both the spirit of the UDHR Preamble and the letter of Article 26 
regarding the role of education in developing the person spiritually 
as well as intellectually. “Everyone has the right to education ... free, 
at least in the elementary and fundamental stages” and “{e]ducation 
shall be directed to the full development of the human personality 
and to the strengthening of respect for human rights and fundamen- 
tal freedoms,” such that “[p]arents have a prior right to choose the 
kind of education that shall be given to their children.”68 

The right to food is set forth in Article 25's statement that 
“[e]veryone has the right to a standard of living adequate for the 
health and well-being of himself and of his family, including food, 
clothing, housing and medical care and necessary social services, and 
the right to security in the event of unemployment, sickness, disabil- 
ity, widowhood, old age or other lack of livelihood in circumstances 
beyond his control.”69 In the spirit of the UDHR, the Universal Dec- 
laration on the Eradication of Hunger and Malnutrition (1974) sol- 
emnly proclaimed that: 


Every man, woman and child has the inalienable right to be free 
from hunger and malnutrition in order to develop fully and main- 
tain their physical and mental faculties. Society today already pos- 
sesses sufficient resources, organizational ability and technology 
and hence the competence to achieve this objective. Accordingly, 
the eradication of hunger is a common objective of all the countries 
of the international community, especially of the developed coun- 
tries and others in a position to help? 


Where there is no meaningful spiritual or intellectual growth pos- 
sible without basic human needs being met, there are new challenges 
to freedom of faith and religion. The world’s ever-increasing popula- 
tion challenged by natural and man-made constraints and imped. 


67. United Nations Human Rights Office of the High Commissioner, “World 
Programme for Human Rights Education (2005-ongoing),” htpi/ymmv.olchrorg/ 
EN/Issues/Education/Training/Pages/Programme.aspx, 

68. UDHR. 

69. Ibid. 

70. Universal Declaration on the Eradication of Hunger and Malnutrition, 
December 17,1973 http:/Iwww.ohchr-org/EN/Professionallnterest/Pages/Eradication 
OfflungerAndMalnutrition.aspx. 
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iments to the production, distribution, and consumption of nutri- 
tionally adequate foodstuffs and clean water, may well cause individ- 
uals and groups to challenge others’ and nations’ actions affecting 
food and nutrition as fundamental human rights violations. 

The scourge of human trafficking continues even in the twenty- 
first century, and amongst other agreements and conventions pro- 
scribing human trafficking, especially but not exclusively are those 
related to trafficking for purposes of sex. The Protocol to Prevent, 
Suppress and Punish Trafficking in Persons, Especially Women and 
Children, supplementing the United Nations Convention against 
Transnational Organized Crime (2000), exhorted that human traf- 
ficking violates women's and children’s right to life, liberty and secu- 
rity of person,?! where such a fundamental individual right to life, 
liberty, and security of person is reflected in Article 3 of the UDHR” 
and Article 6 of the International Covenant on Civil and Political 
Rights (ICCPR).73 Notwithstanding that one hundred and thirty- 
four countries and territories have criminalized trafficking under the 
Protocol, according to the latest Global Report on Trafficking in Per- 
sons, the most common form of human trafficking (58 percent) is 
sexual exploitation, and women make up the largest proportion of 
trafficking victims (55-60 percent globally, with women and girls 
together accounting for 75 percent).”4 The second most common 
form of human trafficking is forced labor (36 percent). It also reports 
that 27 percent of all trafficking victims are children. 

The Office of the High Commissioner for U.N. Human Rights rec- 
ognizes that persons with disabilities face discrimination and barri- 
ers that restrict them from participating in society on an equal basis 
with others every day. The Convention on the Rights of Persons with 


71. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 
Women and Children, supplementing the United Nations Convention against Trans- 
national Organized Crime, November 15, 2000, https://wiww.unodc.org/unode/trea 
tiesCTOCI. 

72. UDHR. 

73. International Covenant on Civil and Political Rights, December 16, 1966, 
hitp://wwww.ohchr.org/en/professionalinterest/pagesiccpraspx. 

74, United Nations, “Global Report on Trafficking in Persons” (2012), 9, 35 
hitps://www.unode.org/documents/data-and-analysis/glotip/ Trafficking_in_Person 
s_2012_web.pdf. 
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Disabilities?" signaled a “paradigm shift’ from traditional charity- 
oriented, medical-based approaches to disability to one based on 
human rights””ć and offered “sufficient standards of protection for 
the civil, cultural, economic, political and social rights of persons 
with disabilities on the basis of inclusion, equality and non-discrimi- 
nation.””” Additionally, the Optional Protocol on the Convention 
came into force at the same time as the Convention.” It gave the 
Committee of experts additional capacities to advance the UDHR’s 
Article 25 recognitions that “[e]veryone has the right to a standard of 
living adequate for the health and well-being of himself and of his 
family, including food, clothing, housing and medical care and nec- 
essary social services, and the right to security in the event of unem- 
ployment, sickness, disability, widowhood, old age or other lack of 
livelihood in circumstances beyond his control.””9 

Most directly on point with regards to religious freedom and 
belief, or the lack thereof, under Article 18 of the UDHR, “[e]veryone 
has the right to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, either alone 
or in community with others and in public or private, to manifest his 
religion or belief in teaching, practice, worship and observance.”®9 
Some secular humanists and atheists may object in principle or prac- 
tice to the UDHR’s Article 18 principles, but a more clearly defined 
religious tension resulted in a parallel declaration with religious 
influence. On June 30, 2000, members of the Organisation of the 
Islamic Conference (now the Organisation of Islamic Cooperation) 
officially resolved to support the Cairo Declaration on Human 
Rights in Islam (CDHRI), wherein persons have “freedom and right 
to a dignified life in accordance with the Islamic Shari'ah,” without 
any discrimination on grounds of “race, colour, language, sex, reli- 


75. Convention on the Rights of Persons with Disabilities, December 13, 2006, 
hutps:// wwweaun.org/development/desa/disabilities/convention-on-the-rights-of-per 
sons-with-disabilities.html. 

76. United Nations Human Rights Office of the High Commissioner, “Human 
rights of persons with disabilities” http://www ohcht org/EN/Istues/Disablity Pages 
MDisabilityIndexaspx. 

77. Ibid. 

78. Ibid. 

79. UDHR. 

80. Ibid. 
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gious belief, political affiliation, social status or other consider- 
ations’! In addition to the fact that non-state criminal, terrorist 
actors often flaunt national and international standards of human 
rights, the CDHRI has been criticized for being implemented by a set 
of states with widely disparate religious policies and practices who 
had “a shared interest in disarming international criticism of their 
domestic human rights record.”®? 


Conclusion 


The August 26, 1789, Declaration of the Rights of Man and of the Cit- 
izen, a fundamental document of the French Revolution, affirmed 
that all men possess certain universal rights, valid at all times and in 
every place. Just over 159 years later, George C. Marshall recalled 
the impact of that document and exhorted the United Nations Gen- 
eral Assembly to “adopt approval of a new Declaration of Human 
Rights for free men in a free world: 

Translated into 369 languages and dialects from Abkhaz to Zulu, 
the UDHR set a world record in 2009 for being the most translated 
document in the world. At the time of this chapter's writing, a new 
report by the Global Citizenship Commission (GCC), under the 
leadership of former British Prime Minister Gordon Brown, affirmed 
the continuing relevance and inspirational force of the UDHR, and 
sought further recognition and respect for human rights for all citi- 
zens of the world today.85 The legal precedents outlined above in this 


81. The Cairo Declaration on Human Rights in Islam, August 5, 1990, http 
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83. Declaration of the Rights of Man, August 26,1789, http://avalon.law.yale.edu/ 
18th_century/rightsof.asp. 

84, George C. Marshall, Speech to the United Nations General Assembly, Sep- 
tember 23, 1948, https://www- google. com/url?sa=t&rct=j&q=&esre=s&source=web 
&cd=1&vedzoahUKEwimqsDO8aDOAhUGKX4KHQUIADIQF ggeMAA url=http 
9)3A9%aF%aF marshallfoundation.org%2Flibrary%oaFwp-content962Fuploads%2Fs 
1¢5%62F16%aF 20159%2F01%2F 48.09.23-Spee ch-t0-UN-GA.doc&usg=AFQJCNER7dd 
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chapter hopefully will continue to be used as a shield to preserve, 
protect, and defend the rights of people everywhere for religious 
freedom and belief, including but not limited to Christians, and as a 
sword against restriction and oppression. In the words of Marshall, 
toward this end: 
In the modern world the association of free men within a free state 
is based upon the obligation of citizens to respect the rights of their 
fellow citizens. And the association of free nations in a free world is 
based upon the obligation of all states to respect the rights of other 
nations.®® 


86. Marshall, supra note 84. 
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Erbil, Iraq. Christian IDP camp, 2017.This woman was without family and 
in process of moving from her fourth resettlement site in 18 months. 
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Qaragosh, Iraq. Church of the Immaculate Conception, 
Iraq's largest church (January. 2017). 
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Sexual Violence as a Tactic 
of Terror: The Plight of Christian 
Women and Girls 


Jane F. Adolphe 


THE PURPOSE of this chapter is to give an overview of key prob- 
lems and legal issues concerning possible responses to the systematic 
sexual violence against Christian women and children, in armed 
conflicts, by Islamic extremists. This chapter concentrates on legal 
and policy responses. It is beyond the scope of this chapter to give an 
exhaustive study of the issues, but the author hopes that it comple- 
ments the work of other authors in this book who deal with related 
topics, The chapter is divided into five parts. Part I gives a brief over- 
view of how sexual violence has become a tactic of terror, Part II dis- 
cusses the misconception that Christian women and children have 
been virtually free from sexual violence due to the special status in 
the Islamic religion preserved for Jewish and Christian communities, 
who are otherwise known as People of the Book. Part III presents a 
case study concerning the abductions of Christian girls in Nigeria, 
namely the Chibok schoolgirls, by an extremist Islamic group known 
as Boko Haram. Part IV gives an overview of the International Policy 
Framework regarding sexual violence and the United Nations (U.N.) 
Security Council resolutions on the thematic issue of women, peace, 
and security. It then discusses what the Nigerian government has 
done in this regard. Part V discusses sexual violence and the Interna- 
tional Legal Framework in relation to three areas of international 
law: international humanitarian law, international human rights law, 
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and international criminal law and then considers the efforts of the 
Nigerian government. 


Sexual Violence as a Tactic of Terror 


Sexual violence is a term that can refer to different types of crimes 
including rape, sexual enslavement, forced pregnancy, forced prosti- 
tution, and so forth. These crimes are motivated in times of armed 
conflict for a number of reasons (e.g.,a spoils of war mentality, troop 
mollification, and humiliation of enemy fighters). This chapter deals 
with sexual violence as a means to inflict terror upon a population 
forcing them to flee, including any genocidal strategy that inflicts 
life-threatening bodily and mental harm imposed to bring about, in 
whole or in part, the destruction of a group of people. 

In June 2016, the Special Representative of the U.N. Secretary- 
General on Sexual Violence before the United Nations Security 
Council underlined that sexual violence may not only be a tactic of 
war, but also of terror. In her written statement, the Special Repre- 
sentative stated: “[]slamic extremists know that to populate a terri- 
tory, and control a population, you must first control the bodies of 
women.”! In other words, their bodies are virtually converted into 
“biological weapons.”? She continued: “Sexual violence is not merely 
incidental, but integral, to their ideology and strategic objectives. 
They are using sexual violence as a means of advancing political, mil- 
itary, and economic ends,’ and in some cases, as a tool of genocide.> 

According to a “theology of rape;” the capture and enslavement of 
the “infidel” woman and child comes with the conquest of new terri- 
tory, where systematic rape, enslavement, and trafficking in them are 
religiously justified, codified, and regulated.5 The Report of the Spe- 
cial Representative concluded that the mere threats of sexual violence 


1, Statement of Zainab Hawa Bangura, Special Representative of the Secretary- 
General on Sexual Violence in Conflict, Security Council Open Debate on Sexual 
Violence in Conflict, June 2, 2016. 

2. Security Council, Report of the Sectetary-General on conflict-related sexual 
violence, $/2016/361 April 20, 2016, para. 14. 

3. Ibid. 

4. See eg. Rukmini Callimachi, “ISIS Enshrines a Theology of Rape” New York 
Times, August 14,2015. 

5. $/2016/361, para. 21. 
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can push people to flee, culminating in forced displacement, while 
the offer of wives as sex slaves can attract men and boys, resulting in 
an effective recruitment strategy for fighters.§ Moreover, millions of 
dollars can be generated to finance the ongoing conflict through the 
trafficking of women and girls in open slave markets and on on-line 
forums, according to price-lists that regulate their sale” Lastly, in 
countries in which men, not women, confer nationality and religion 
upon their children, women can “alter the demography of a region” 
and “unravel existing kinship ties.” All of this, in turn, has not only 
negative effects on the victim, who suffers from medical and psycho- 
logical problems if she lives through the ordeal, but the children born 
as a result of rape also suffer since they are usually left unregistered 
and stateless, viewed as the enemy, a future threat, or a terrible mem- 
ory.? In addition, due to “stigma and religious norms,” most victims 
of sexual violence are reluctant to speak out and to return to their 
communities for fear they will be rejected as a “source of dishonor” 
Moreover, the life situation of internally displaced persons in camps, 
in countries such as Nigeria, is particularly grim due to the lack of 
essentials (e.g., food, water, shelter, basic medical care) and human 
trafficking concerns.!° 


The Specific Problem 
Facing Christian Women and Girls 


Although the number of persecuted Christians continues to rise, with 
estimates over 150 million,!! the word “Christian” has been notably 
absent from many regional and international discussions concerning 
radical Islam and the atrocities committed against women and chil- 


6. Ibid, para.19. 

7. Ibid. 

8. Ibid., para.14. 

9. Ibid., para. 16. i fae 

10. Ibid., para. 86; See also International Organization for Migration, “Over 14 
Million now Displaced in Six States in Northeast Nigeria,’ May 1, 2015, https// 
\www.iom.int news iom-over-14-million -now-displaced-six-states-northeast-niger 
ia; see also Lauren Jekowsky, Oliver Kaplan, “Beyond Boko Haram: Nigeria's Human 

’roblem,” The National Interest, May 19, 2014. <a, 

ee ial Falco, Timothy Radcliffe, Andrea Riccardi, II Libro Nero Della 


Condizione Dei Christiani Nel Mondo (Mandadori: 2014), 3. 
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dren of religious minor 
conversation when, on No 
committed ag 
liament, wherein he stated: 


the tone of the 
pd arisen 


lowing the address, this particularly s 
oozed with violence, usually a selling point for the secular media, did 
not feature in the press. If little has been said about the plight of 
Christians per se, even less has been mentioned concerning the legal 
issues associated with widespread and systematic sexual violence. 

The deadly calm, in some quarters, is of considerable importance 
for consideration of legal issues surrounding Christian persecution, 
After all, any attempt to respond to a problem through legal means, 
requires the prior acknowledgement that the Particular problem 
exists, Such indifference to the sufferings of Christian communities, 
in general, and Christian women and girls, in particular, is due to a 
number of reasons. One among them is the misconception that 
Christians have special protections associated with the possibility of 
paying an Islamic tax, known as the jizya. For example, in a New York 
Times article devoted to the “theology of rape” as a justification for 
systematic rape of women and children by the terrorist group Islamic 
State of Iraq and Al-Sham (ISIS), the authors focused only on Yazidi 
women and girls and emphasized that unlike Jews and Christians, 
“People of the Book,” the Yazidis have no possibility of paying a tax 
to be freed from their captors since they are viewed as polytheists 
with an oral tradition as opposed to a written one,|3 But is this analy- 
sis of the ISIS tax accurate? 


12. Pope Francis, “Address to The European Parliament” 
November 25, 2014. 
13, Sec cig, Callimachi, "ISIS Enshrines a Theology of Rape” 


Strasbourg, France, 
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As explained in chapter one of this book, Nina Shea, Director of 
Hudson Institute's Center for Religious Freedom, sees the ISIS jizya 
as a “fiction.” She describes any payment to ISIS under the rubric of 
jizya as a form of “ransom or extortion” because Christians are not 
afforded the basic guarantees under the traditional jizya arrange- 
ment, namely those associated with protection of their lives, prop- 
erty, and right to Christian religious observance. She laments that 
media attention has focused largely on the enslavement of the Yazi- 
dis, when many Christian women and girls have also been taken as 
sex slaves by ISIS, in accordance with ISIS rules allowing sexual 
enslavement of Christians. In support of this proposition she points 
to “Dabig,” the magazine published by ISIS, which explicitly ap- 
proved the enslavement of Christian girls in Nigeria. 

In terms of the plight of Christian women, Shea underlines the 
problem of unreported cases and the general lack of evidence in 
determining the numbers of Christian women and girls who are vic- 
tims of sexual violence. On the other hand, an incontrovertible situa- 
tion that demonstrates systematic sexual violence against them 
concerns the kidnapping and sexual enslavement of 276 Christian 
schoolgirls in Nigeria by Boko Haram, a terrorist organization that 
collaborates with ISIS™ and shares its “tactics, techniques, and pro- 
cedures.” 5 Since this incident clearly shows the attacks on Christian 
women and children, it will be used as a case study, 


Case Study: The Enslavement 
of Christian Schoolgirls in Nigeria 


During the night of April 14, 2014, about 276 schoolgirls were ripped 
from their dormitory beds at gunpoint, loaded into trucks, and taken 
away as their school and village were torched.'6 Around 53 children 


14, Jim Muir, “Nigeria's Boko Haram Pledges Allegiance to the Islamic State,” 
BBC News, March 7, 2015 (“The step came as no surprise, given evidence in Boko 
Haram’s propaganda output of growing IS influence on the Nigerian movement, 
whose ideology and harsh practices mirror those of IS itself”); See also “Islamic State 
‘accepts’ Boko Haram’ Allegiance Pledge.” BBC News, March 13, 2015. 

15, Helene Cooper, "Boko Haram and ISIS Are Collaborating More, U.S. Mili 
tary Says,” New York Times, April 20, 2016. 

16. Aminu Abubakar, Factsheet: "How many schoolgirls did Boko Haram abduct 
and how many are still missing?” Premium Timesng.com, June 4, 2016. 
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escaped, some by jumping from the trucks.!7 They had previously 
gathered together to attend final exams at the government high 
school, in Chibok, Borno State, located in Northeastern Nigeria.!8 
The majority of the girls were Christian.!? 

On May 5, 2014, the leader of Boko Haram, an Islamic jihadist and 
terrorist organization, based in northeast Nigeria, claimed responsi- 
bility for the abductions.?? The phrase “Boko Haram,” loosely trans- 
lated as “Western education is forbidden,” deliberately targets 
Christians. ?! For example, in 2012, a spokesperson for Boko Haram 
reportedly stated: “We will create so much effort to end the Christian 
presence in our push to have a proper Islamic State that Christians 
won't be able to stay.”?? In specific regard to women and girls, one 
journalist has explained the twisted logic of Boko Haram in the fol- 
lowing terms: “Women are the property of Allah and [Boko Haram] 
is waging [its] campaign on behalf of Allah. Therefore, when women 
fall into [Boko Haram’s] grip, they become [its] property to dispose 
of as [it] thinks Allah would wish. The Chibok girls had offended 
Allah by (a) being Christian and (b) going to school.”2? One might 


17. Ibid. 

18. Opening Statement by Zeid Ra'ad Al Hussein, United Nations High Com- 
missioner for Human Rights. at the 23rd Special Session of the Human Rights Coun- 
cil, April 1, 2015. 

19. Adam Nossiter, “Tales of Escapees in Nigeria Add to Worries About Other 
Kidnapped Girls,” The New York Times, May 15, 2014 (“Most of the Chibok residents 
are Christians of a small minority group who speak Kibaku, another of Nigeria's 
myriad languages”); David Smith, “Military operation launched to locate kid- 
napped Nigerian girls,” The Guardian, May 14, 2014 (“Although most of the abducted 
girls are Christian, all were wearing Muslim dress and two were singled out to say 
they had converted to Islam.”); “Nigeria abduction video: Schoolgirls ‘recognised. 
BBC, May 13, 2014 (“The gitls'families have said that most of those seized are Chris- 
tians, although there are a number of Muslims among them”), 

20. “Boko Haram "to sell Nigeria girls abducted from Chibok” BBC News, May 
5.2014. 

21. Deacon Keith Fournier, “Majority of Kidnapped Girls in Nigeria Christians 
Is Boko Haram Engaged in a War Against Christians?” Catholic Online, May 11, 2014, 

22. Ibid. 

23. David Blair, “Nigeria's Boko Haram isn't just kidnapping 's enslaving 
them,” Telegraph, January 33, 2015. See also “Boko Haram ‘to sell” Nigeria girls abe 
ducted from Chibok,” BBC News, May 5, 2014; Tim Lister, “Boko Haram: The esscnos 
of terror.” CNN, May 6, 2014. 
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also offer a third reason, namely that the girls were over the age of 
nine and unmarried, 

Frequently, the Boko Haram leader talks about finding husbands 
for the girls or marrying them off. But clearly, the term “marriage” in 
such circumstances is a “euphemism for systematic rape”?! As one 
Prominent Catholic nun pointed out in a recent interview, “This is 
not marriage. They are being given in sex slavery. This is human traf- 
ficking, We should call evil by its name”? Indeed, the brutal reality 
was fully exposed when two of the girls were found “defiled and 
bloody, tethered to a tree,” left to die in the sweltering heat, after 
being beaten and raped. Another four were shot for being uncoop- 
erative and were buried in shallow graves.2” Other girls are now preg- 
nant, while most, if not all of them, suffer from psychological and 
physical injuries 28 

Atleast two weeks passed in the United States before any real media 
attention focused on the tragedy;29 the social media campaign was 
eventually commenced and, while helpful, had little success in push- 
ing governments to act.” Indeed, one hundred days after the capture, 
Emmanuel Ogebe, a human rights lawyer was quoted as saying: 
“Boko Haram is waging a relentless war against Nigeria's Christians 
and the world is doing nothing to stop it. The abduction of these 
innocent schoolgirls is a tragedy that has upset millions across the 
globe, and yet our governments are incapable of rescuing them”?! 


24. Charloite Alter, “How We Failed the Lost Girls Kidnapped by Boko Haram” 


Time.com, May 2, 2014. ; 
25. Ibid., Scc also Forest Whitaker, “Sister Rosemary Nyirumbe}’ Time.com, April 
23, 2014. 


26. Barbara Jones, “Defiled and bloody, tethered to a tree, school uniforms 
ripped: The moment I rescued two girls from Boko Haram,” Daily Mail, May 17, 


2014. 
27, Ibid. 


29. Mary Elizabeth Williams, “Why is the media ignoring 200 missing girls?” 
Salon.com, April 30, 2014; Charlotte Alter, “How We Failed the Lost Girls Kidnapped 
by Boko Haram,” Time.com, May 2, 2014. i 

0. Adam Taylor, “Is #BringBackOurGirls helping?” Washington Post, May 6, 
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On April 1, 2015, at a special session convened by the United 
Nations Human Rights Council to address the terrorist attacks, 
human rights abuses, and other violations committed by Boko 
Haram, the United Nations Office of High Commissioner for 
Human Rights (OHCHR) underlined the following points. Since 
2009, at least 15,000 individuals have been killed by Boko Haram, 
including women and children who “have been targeted for particu- 
larly horrific abuse, including sexual enslavement,” forced labor, and 
compulsory conversion.?? Entire villages and towns have been 
destroyed, and “Boko Haram has a specific animus against schools— 
particularly the education of girls—and its attacks have destroyed or 
severely damaged at least 300 schools, killed numerous students, and 
ended with the abduction of hundreds of schoolgirls.”>3 Most impor- 
tantly, the OHCHR emphasized that the “extremist and totalitarian 
ideology of Boko Haram targeted Christian communities”! 

After a surprising delay on the part of its president, Nigeria fully 
engaged its governmental forces and eventually began working in 
collaboration with other governments as well as regional and inter- 
national institutions.” However, the terrorist activities continued 
and the government and its allies have been ineffective in stopping 
similar atrocities or finding the girls.36 

Key officials of the United Nations have continued to make state- 
ments and call for reports. In April 2015, the United Nations Secre- 
tary-General Ban Ki-moon reiterated a call for the girls’ “immediate 
release and safe return to their families” after emphasizing that 
“going to school should not have to be an act of bravery.” The pres- 


32. Zeid Raad Al Hussein, United Nations High Commissioner for Human 
Rights. 

33, Ibid. 

34. Ibid. 

35, Afolabi Sotunde. See the Opening Statement by Al Hussein (“In recent weeks, 
military offensives by Nigeria, Cameroon, Chad and Niger have led to the recapture 
of several towns in northeast Nigeria”); see also the United Nations Security Council, 
Presidential Statement of the United Nations Security Council, S/P RST/2015/4, Jan- 
wary 19, 2015. 

36, Adam Nossiten "Boko Haram Abducted Nigerian Girls One Year Ago,” The 
New York Times, April 14, 2015. 

37. Statement by the United Nations Secretary.General,“On the One-Year Anni- 
versary of the Abduction of Schoolgirls in Chibok, North-eastern Nigeria?” New 
York, April 14, 2015. 
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ident of the United Nations Security Council also renewed a demand 
for their “immediate and unconditional release.”38 In June 2016, Ban 
Ki-moon described the abductions as the “most horrific examples of 
the usc of sexual violence as a tactic of terrorism”?9 

The Special Representative of the United Nations Secretary-Gen- 
eral on Sexual Violence in Conflict warned against a “culture of denial 
and silence™® that failed to denounce sexual violence as a tactic of 
terror specifically waged against religious and ethnic minorities.4! 
She contended that “[s]exual violence in conflict represents a great 
moral issue of our time, and it merits the concerted focus of the Secu- 
rity Council”? The report concluded that the year under review was 
“marked by harrowing accounts of rape, sexual slavery, and forced 
marriage being used by extremist groups, including as a tactic of ter- 
ror”#3 The recommendations for the Nigerian government included 
suggestions to implement its national action plan regarding Security 
Council Resolution 1325 (2000),** guarantee security of internally 


38. “Presidential Statement of the United Nations Security Council supra note 
35. 

39, Secretary-General, “Other speakers in Security Council Voice Concern over 
Evolution of Sexual Violence into Tactics of Terrorism,” United Nations Meetings 
Coverage and News, 7704!" Meeting (AM), Security Council, June 2, 2016, SC/12386. 

40. “Emerging Threats Demand Renewed Fight Against Sexual Violence in Con- 
flict: UN. Envoy," UN News, April 14, 2015. 

41. Interview with Zainab Hawa Bangura, Special Representative of the Secre- 
tary-General, on “Sexual Violence in Conflict” UN News, April 14, 2015; see also 
United Nations Security Council, “Report of the Secretary-General on Conflict- 
Related Sexual Violence” (S/2015/203) March 23,2015. 

42. “Fight against Sexual Violence in Conflict Reaches ‘New Juncturey Security 
Council Told,” UN News, April 15, 2015; See also ibid., “Report of the Secretary-Gen- 
eral on Conflict-related Sexual Violence.” 2 (“The term ‘conflict-related sexual vio- 
lence’, which appears throughout the present report, refers to rape, sexual slavery, 
forced prostitution, forced pregnancy, enforced sterilization and other forms of sex- 
ual violence of comparable gravity perpetrated against women, men, girls or boys 
ked, directly or indirectly (temporally, geographically or causally) to a con- 
flict, This link may be evident in the profile of the perpetrator; the profile of the vic- 
tim; in a climate of impunity or State collapse; in the cross-border dimensions; andl 
or in violations of the terms of a ceasefire agreement”). pe et 
> “Report of the Secretary-General on Conflct-related sexual violence; 
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displaced persons in camps, and extend medical and psychosocial 
services." 

Upon the request of the Permanent Representative of Algeria, on 
behalf of the African Group, the Human Rights Council convened a 
special session “in light of the terrorist attacks and human rights 
abuses and violations committed by the terrorist group Boko 
Haram. The Algerian submission was originally supported by 
eighteen States Members of the Council as well as four Observer 
States.“ The Special Session culminated in the Human Rights Coun- 
cil Resolution on the “Atrocities committed by the terrorist group 
Boko Haram and its effects on human rights in the affected States”48 
It strongly condemned the “cowardly abduction by Boko Haram” of 
the schoolgirls in the city of Chibok and demanded their release.*? In 
addition, it condemned “the gross abuses of international human 
rights law and violations of international humanitarian law” and 
called for the “the perpetrators of the heinous crimes” to be brought 
to justice before the “competent courts of the affected States:”50 It 
also requested that the OHCHR collect information in order to pre- 
pare a report on the said violations and abuses for the purposes of 
legal accountability. In addition, it called for “increased collaboration 
of the international community... to monitor and dry up all possi- 


45. Ibid. 

46. Letter dated March 26, 2015 from the Permanent Representative of Algeria to 
the United Nations Office at Geneva addressed to the President of the Human Rights 
Council, A.HRC.S-23/1. See also Note Verbale sent by the Secretariat of the Human 
Rights Council on March 26, 2015, giving notice of the Twenty-third special session 
of the Human Rights Council, Geneva, April 1,2015 (wherein it states that the Special 
Session was held on Wednesday, April 1, 2015, after meeting the requirements for a 
special session to be convened in accordance with operative paragraph 10 of General 
Assembly resolution 60/251, which necessitates the support of one-third of the mem- 
bership of the Council, that is, sixteen members or more), 

47, Ibid. Botswana, Brazil, Congo, Cote d'Ivoire, Ethiopia, France, Gabon, Ghana, 
Kenya, Morocco, Namibia, Nigeria, Pakistan, Paraguay, Russian Federation, Sierra 
Leone, South Africa, and Bolivarian Republic of Venezuela, The observer states were 
Cameroon, Central African Republic, Djibouti, and Mozambique. 

48, Human Rights Council Resolution on Atrocities committed by the terrorist 
group Boko Haram and its effects on human rights in the affected States, A/HRC/ 
Res/S-23/1 May 21, 2015. 

49. Ibid., preamble para. 20. 

50. Ibid., paras. 1and7. 
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ble sources of financing.’>! Lastly, it entreated the OHCHR to remain 
engaged with the matter to provide oral and written updates in sub- 
sequent sessions of the Human Rights Council.5? It also requested a 
report from the OHCHR “on violations and abuses of human rights 
and atrocities . . . with a view towards [legal] accountability.”>> 

Six different Special Rapporteurs gave a joint statement deploring 
the abduction of the schoolchildren.>4 They emphasized that many 
had “been forced to convert, [and] suffer horrifying abuse during 
their captivity ranging from forced labour to forced marriage, rape, 
slavery, trafficking, torture, and killings.”55 They also warned that 
such acts “could amount to crimes against humanity? The state- 
ment did not mention that the girls were Christian, and the partici- 
pation of the Special Rapporteur on Freedom of Religion and Belief 
is conspicuously missing. 

The United Nations Children Fund (UNICEF) released a brief or 
report entitled “Missing Childhoods: The impact of armed conflict 
on children in Nigeria and beyond,” which repeated what the inter- 
national community has long known: that “children have become 
deliberate targets, often subjected to extreme violence—from sexual 
abuse and forced marriage to brutal killings”=8 


51. “Human Rights Council Condemns Gross Abuse Perpetrated by Terrorist 
Group Boko Haram,’ UN News, April, 2015. 

52. Ibid, operative para. 9 (the oral update was to be given as part of an interac- 
tive dialogue to be held at the twenty-ninth session of the Human Rights Council, 
and the written report was to be submitted for consideration atthe thirtieth session). 

53. Ibid. 

54. Office of High Commission for Human Rights, “Nigeria: One Year on, UN 
and African experts call for decisive steps to bring back abducted children.” Geneva, 
UN News, April 13, 2015. (The joint statement was given by the following experts: 1) 
Special Rapporteur on the sale of children, child prostitution, and child pornogra- 
phys 2) Special Rapporteur on contemporary forms of slavery; including its causes 
and consequences; 3) Special Rapporteur on violence against women, its causes: and 
consequences; 4) Special Rapporteur on trafficking in persons, especially women 
and children; 5) Chair-Rapporteur of the Working Group on the issue of discrimina- 
tion against women in law and in practice; and 6) Special Rapporteur on Rights of 
Women in Africa of the African Commission on Human and Peoples’ Rights.) 

55. Ibid. 

56. Ibid. 

l. Ibid. Lied 

2 UNICER “Missing Childhoods: The impact of armed confit on children in 
Nigeria and beyond” (April 2015). 
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By April 2015, many feared that the majority of girls were dead. The 
head of the United Nations Office of High Commissioner for Human 
Rights reported to the Human Rights Council on the “gruesome 
scenes of mass graves and further evident signs of slaughter by Boko 
Haram,” and emphasized the “multiple reports” that retreating 
Boko Haram fighters had “murdered their so-called ‘wives’—[that 
is], women and girls held in slavery: Later, the High Commissioner 
expressed pessimism about finding the Christian schoolgirls alive.6! 
In May 2015, the Nigerian military released about 700 persons held in 
captivity by the militants, but none of the girls were among this 
group. One year later, in April 2016, news reports lamented the fail- 
ure to find the girls. The next month, one Chibok victim was res- 
cued. The rest were purportedly still alive, “somewhere in the 
Sambisa forest where Boko Haram members have been hiding out’; 
then, in October 2016, twenty-one girls were freed, and in May 2017, 
about another cighty-two of the schoolgirls were released in ex. 
change for detained members of Boko Haram. As this book goes to 
press, about 250 schoolgirls remain missing, 


International Policy Framework 
U.N. Security Council Resolutions on Women, Peace, & Security 
The year 2015 marked the fifteenth anniversary year of Resolution 


39. Opening Statement by Zeid Ra'ad Al Hussein, United Nations High Com- 
missioner for Human Rights, at the 23" Special Session of the Human Rights Coun. 
sil, April, 2015; sce also Hortensia Honorati, "Nigeria, Boko Haram Kidnapped 200 
Girl students in Chibok: Slaughter feared.” In Terris, April 9, 2015, 

60. Opening Statement by Zeid Ra'ad Al Hussein, 

61. Ibid. 

62. “Nigeria: Hundreds of Boko Haram Captives Freed.” RE, May 8,2015, 

63. CRUX staff, “Two Years on, fate of Nigeria's Chibok Girls remains a Mystery” 
CRUX, April 15,2016. 

64. Chris Stein and Dionne Stearcey, “Another Chibok Victim kidnapped by 
Boko Haram is found, Nigeria Says," New York Times, May 19, 2016; see ale Chro 
Stein, “A Girl rescued in Nigeria was not taken in Chibok Kidnapping," Now Yor 
Time, May 20, 2016. (Two victims were reported to have been rescued, bar Stam 
later corrected his report, explaining that only one of the victims was tthe Chace 
school when the kidnapping occurred.) i 

65. Stein and Stearcey, “Another Chibok Victim”; Chris Stein i 
Stearcey, “Boko Haram frees 21 schoolgirls from group abducted in Chibok? Ge 
ian, October 13, 2016; “Boko Haram releases... Guardian, May 16, 201m 
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1325, the first resolution devoted to women, peace, and security 
adopted by the United Nations (U.N.) Security Council, Resolution 
1325 was adopted during the same year that the U.N. General Assem- 
bly was conducting a five-year review process of the strategic objec- 
tives adopted at the 1995 Fourth World Conference on Women in 
Beijing, which produced the non-binding outcome document: The 
Beijing Platform for Action.® By way of background, the Platform 
for Action underlined, among other things, that women and girls are 
particularly affected in situations of armed conflict due to their “sta- 
tus in society and their sex”; it also lamented that parties to the con- 
flict often rape women “with impunity, sometimes using systematic 
rape as a tactic of war and terrorism.”®” The Platform for Action also 
emphasized that: sexual violence against refugees and displaced 
persons had been employed as a “method of persecution in system- 
atic campaigns of terror and intimidation .... forcing members of a 
particular ethnic, cultural or religious group to flee their homes” 
On a positive note, it was acknowledged that during times of armed 
conflict women worked to preserve social order and made “important 
but often unrecognized contribution as peace educators both in their 
families and in their societies”? As a response, the Platform of 
Action promoted a number of objectives and actions,” which 
included efforts: to increase participation of women in conflict res- 
olution at decision making levels;”! to reduce incidence of human 


rights abuse and breaches of humanitarian law in conflict situtions;” 


66. Fourth World Conference on Women on Action for Equality, “Development 
and Peace, Beijing, China 4~15 September 199s,” Report of the Fourth World Confer- 
ence on Women, AICONF./i77/20/Reva, Annex I: Beijing Declaration and Annex 
Beijing Platform of Action. 
tion, 135- 


67. Platform of Acti 

68. Ibid., 136. 

69. Ibid., 139. 

70, Ibid, 142-49 (In total, the strategic objectives recommended by the report 
are six-fold: (1) increase the protection of women in situations of armed conflict and 
promote their participation in the peace process; (2) reduce excessive military 
spending and control the availability of armaments; (3) promote peaceful resolution 
of disputes; (4) promote women's contribution to fostering a culture of peace; (5) 
provide protection, assistance, and training to refugee and displaced women; and (6) 
provide assistance to women of colonies and non-self-governing territories). 

71. Ibid., Strategic Objective E.1,142. 

72. Ibid, Strategic Objective E.3, 144-45. 
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and to give protection, assistance, education, and training opportuni- 
ties to women and children, who had become refugees or otherwise 
displaced.73 

Resolution 1325 addresses the unique impact of armed conflict on 
women and children, and stresses the need for women’s full and 
equal participation in all stages of the peace process. It consists of ten 
preamble paragraphs and eighteen operative paragraphs and makes 
four key points: (1) Difference: women and children are impacted 
differently than men and boys and have different needs; they consti- 
tute the vast majority of those adversely affected by war, as civilian 
targets, refugees, and internally displaced persons; (2) Protection: 
women and children must be protected through the full implemen- 
tation of international humanitarian law and international human 
rights law; (3) Participation: women should participate in all aspects 
of the peace process and ought to have an increased role in decision 
making; and (4) Promotion: gender mainstreaming should be pro- 
moted as the tool to bring about increased participation, 

In addition, the Resolution calls to action five main target groups: 
the Security Council, the Secretary-General, member states, all par- 
ties to armed conflicts, and all actors involved in any other aspect of 
the peace process. In particular, the Security Council was expected to 
incorporate a gender perspective into peacekeeping operations and 
missions and when exercising its power under Article 41 of the UN. 
Charter. The Secretary-General was to prepare a study and imple- 
ment a plan to increase women’s participation at decision-making 
levels (e.g. as special representatives, envoys to pursue good offices 
and field-based operations, humanitarian and human rights person- 
nel, civilian police, and military observers).74 The Secretary-General 
was also to provide member states with educational materials for 
peacekeeping operations on the protection of women and children.” 

Since Resolution 1325 (2000), the Security Council has adopted 
seven additional resolutions on the thematic issues of “Women, 
Peace and Security.”7° Each concentrates on a related theme and five 


73. Ibid., Strategic Objective E.s, 147-48. 

74. Ibid., 13-15. 

75. Ibid. 17. 

76, SIRES/1820 (2008); SIRES71888 (2009); SIRES/1889 (2009); SIRES/1960 (2010); 
S/RES/2106 (2013); S/RES/2122 (2013); and S/RES/2242 (2015), 
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of them treat the specific issue of sexual violence,”” An article com- 
mon to four of the five resolutions emphasizes that sexual violence, 


when used or commissioned as a tactic of war in order to deliber- 
ately target civilians or as a part of a widespread or systematic attack 
against civilian populations, can significantly exacerbate situations 
of armed conflict and may impede the restoration of international 
peace and security, affirms in this regard that effective steps to pre- 
vent and respond to such acts of sexual violence can significantly 
contribute to the maintenance of international peace and security, 
and expresses its readiness, when considering situations on the 
agenda of the Council, to, where necessary, adopt appropriate steps 
to address widespread or systematic sexual violence.”® 


Articles 3 of Security Council Resolution 1820: “Demands that all 
Parties to armed conflict immediately take appropriate measures to 
protect civilians, including women and girls, from all forms of sexual 
violence.” Article 4 underlines that rape and other forms of sexual 
violence can “constitute a war crime, a crime against humanity, or a 
constitutive act with respect to genocide.” Security Council Resolu- 
tion 2242 focuses on terrorism and sexual violence and emphasizes, 
in its preamble, the differential impact of terrorism and violent 
extremism on the human rights of women and girls. It also under- 
lines that women and girls are often the target of terrorist groups, 
who use acts of sexual violence as part of their strategic objectives 
and ideology in an effort to increase their power through the financ- 
ing, recruitment, and destruction of communities. 

The resolutions cover a broad range of topics relevant to sexual 
violence in armed conflict and its aftermath, including the following 
points: 1) Prohibition: all violations against women and girls should 
be condemned,?? especially sexual violence,® as a tactic of ware! as 
well as sexual exploitation and abuse of them by U.N. peacekeep- 


77. SIRES/1820 (2008); $/RES/1888 (2009); S/RES/:960 (2010); SIRES/2106 (2013); 
and S/RES/2242 (2015). 

78, S/RES/1820 (2008), Art. 1; $/RES/1888 (2009), Art. 15 S/RES/1960 (2010), Art. 
1; SIRES/2106 (2013), Art. 

79, S/RES/2122 (2013); S/RES/1960 (2010); S/RES/1820 PS 

80. S/RES/2106 (2013): S/RES/1888 (2009); SIRES/1960 (2010). l 

81. S/RES/2242 (2015); S/RES/2106 (2013); S/RES/1960 (2010); S/RES/1820/(2008); 


‘SIRES/1888 (2009). 
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ers;82 2) Promotion: UN. entities should promote gender issues in 
post-conflict situations,® with the assistance of Gender Advisors; 
3) Respect: international law should be respected;®> 4) Participation: 
women should participate in conflict prevention, management, and 
resolution,®® and in post-conflict electoral processes as well as in 
United Nations missions,*7 especially as “women protection advi- 
sors” (WPAs);8 5) Sanctions: parties who commit rape should be 
punished;®? 6) Protection: civilians should be protected by parties to 
the armed conflict, who bear this primary responsibility; 7) Pre- 
vention: sexual violence should be prevented through comprehensive 
strategies, time-bound commitments,*! and training of peacekeep- 
ing personnel;% 8) Reports: sexual violence should be investigated 
9) Prosecution: perpetrators of sexual violence should be prose- 
10) Rehabilitation and reintegration: women and children 
should have access to socio-economic and legal assistance as well as 
medical and psychological care,’ health care services, including sex- 
ual and reproductive health? sexual and reproductive health ser- 
vices? and sexual and reproductive health and reproductive righis?® 


82. S/RES/2106 (2013); $/RES/1960 (2010); S/RES/3620 (2008). 

83. S/RES/1888 (2009); S/RESI1889 (2009). 

84, S/RES/2122 (2013); $/RES/2106 (2013); S/RES/ 1888 (2009). 

85. S/RES/: (2015); S/RES/2122 (2013); S/RES/2106 (2013); S/RES/1960 (2010); 
S/RES/1889 (2009); S/RES/1888(2009). 

86, S/RES/2122 (2013); S/RES/2106 (2013): S/RES/i960 (2010); S/RES/1889 (200: 
‘SIRES/1888 (2009); S/RES/1325 (2000). 

87, $/RES/2122 (2013); S/RES/2106 (2013); S/RES/i960 (2010); S/RES/1889 (2009); 
‘S/RES/1688 (2009); SIRES/1820 (2008); S/RES/:325 (2000). 

88. S/RES/1960 (2010); $/RES/1888 (2009)12; S/RES/1889 (2009). 

89. S/RES/2242 (2015); $/RES/2106 (2013); S/RES/1960 (2010); S/RES/1888 (2009); 
‘S/RES/1820 (2008). 

90, $/RES/2122 (2013); S/RES/ 2106 (2013); S/RES/i960 (2010); $/RES/1820 (2008); 
S/RES/1888 (2009). 

91. S/RES/2242 (2015); S/RES/2106 (2013); S/RES/1960 (2010); S/RES/1689 (2009). 

92. SIRES/2106 (2013); S/RES/:960 (2010); $/RES/1820 (2008); 5/RES/1325 (2000). 

93. S/RES/2242 (2015); S/RES/1888 (2009). 

94. SIRES/2242 (2015); S/RES/2122 (2013); SIRES/2106 (2013); ; 
SIRES/s689 (2009); SIRES/1820 (2008); SIRES/1325 tatoo oh SRESHago (ioio 

95. S/RES/2122 (2013); SIRES/1960 (2010); S/RES/:888 (2009), 

96. S/RES/s106 (2013) (emphasis added). 

97. SIRES/2122 (2013) (emphasis added). 

98. S/RES/:889 (2009) (emphasis added). 
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11) Reparations: victims of violations of international human rights 
should receive reparations; and 12) National Plans of Action: gov- 
ernments should develop policies to implement SCR 1325.100 

There are many points with which one might agree. On the other 
hand, States have expressed concern as to the meaning of certain 
terms (c.g, sexual and reproductive health services and rights) and 
whether these terms include access to abortion or abortifacients.!°! It 
is worth noting that such debates are ongoing in the field of interna- 
tional human rights law and international humanitarian law.!© Per- 
haps the clearest statement underlining one side of the debate 
concerning the points of law was made at the World Humanitarian 
Summit, in 2016, when the Holy See contended that “there is no right 
to abortion under international human rights law or international 
humanitarian law.”! The Holy See also repeated the exhortation of 
the Secretary-General that States “refrain from expansive and con- 
tentious” interpretations of international law. As an alternative to 
abortion, the Holy See has encouraged “religious institutions and 
Catholic organizations to accompany victims of rape in crisis situa- 
tions, who, in turn, need effective and ongoing psychological, spiri- 
tual, and material assistance for themselves as well as their children, 
conceived and born of rape.”!% 

With the support of the United Nations organ, U.N. Women, and 


99. SIRES/2122 (2013). 

100. S/RES/2242 (2015); S/RES/2122 (2013). 

101. See, for example, Jane Adolphe and Robert L. Fastiggi, “Reproduction and 
Reproductive Rights (International and Catholic Perspectives),” New Catholic Eney- 
clopedia Supplement 2012-13: Ethics and Philosophy. ed. Robert L. Fastiggi. 4 vols. 
Detroit: Gale (2013). 

102. See, e.g the non-binding “San Jose Articles on Abortion and the Unborn 
Child in International Law” http://wow.sanjosearticles.com/?page_id=35 Stéphane 
Kolanowski, “Protection of Women under International Humanitarian Law,” in 
Women é War, Women & Armed Conflicts and the Issue of Sexual Violence, Report of 
the Colloquium ICRC-EUISS, (September 30, 2014), 21-22; see also Susan Yoshihara, 
“abortion and the Laws of War: Suffering Humanitarianism by Executive Edic 
University of St. Thomas Journal of Law and Public Policy Vol. 1X, No. (Fall 2014). 

103, Statement of the Secretary of State of the Holy See, at the Roundtable: 
“Uphold the norms that safeguard humanity,” The World Humanitarian Summit, 
Istanbul, 24 May 2016, http:l/www.worldhumaniteriansummit.org/roundteble-state 
ments. 

104, Ibid. 
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the non-governmental organization Nigeria Stability and Reconcilia- 
tion Programme, Nigeria developed its National Action Plan on 
Women, Peace and Security (NAP).!9 It is a non-binding policy 
document based upon five pillars: prevention, protection, promo- 
tion, participation, and prosecution, each of which is analyzed 
according to the following criteria: associated activities, progress 
indicators, expected outcomes, and key governmental actors, which 
in turn, consider various legal and policy initiatives. For example, 
NAP underlines that the government enacted the Violence Against 
Persons (Prohibition) Act, in 2015, which is a comprehensive Piece of 
legislation dealing with violence against women and girls. 

Non-governmental networks devoted to women, peace, and secu- 
rity issues have been involved on the domestic level. These groups 
monitor governmental implementation of NAP and are actively 
involved in advocacy, in particular regarding the abductions in Chi- 
bok. In countries such as Nigeria, where there is much poverty and 
political corruption as well as inadequate infrastructures and limited 
access to basic health and education,! the implementation of 
Women, Peace, and Security resolutions are seen as a necessary part 
of security sector reform and ought to be integrated into defense, 
police, justice, and military reforms.!97 Finally, were the Nigerian 
government to enact the bill giving effect to the provisions of the 
Rome Statute, then, this legislative action would also be in line with 
the Women, Peace, and Security Resolutions. 

According to the 2015 Report of the United Nations High Com- 
missioner for Human Rights, the Nigerian government accom- 
plished a series of objectives such as: setting up committees to study 
the root causes of the violence and security challenges; commencing 
an inquiry into alleged international human rights violations by the 
army and the Civilian Joint Task Force in their counter-terrorism 
efforts; launching a support fund for victims and an initiative for 


105. “National Action Plan for the Implementation of UNSCR 1325” (and related 
resolutions in Nigeria), Nigerian Stability and Reconciliation Stability Programme, 
hutp:// wwwppeacewomen.org/assets/file/NationalActionPlans/nigeria_nationalactio 
nplan_2013.pdf. 

105, Curbing Violence in Nigeria Il: The Boko Haram Insurgency, International 
Group, Africa Report No. 216, 3 April 2014. 

107. See e.g., Megan Bastick, Daniel de Torres, Implementing the Women, Peace 
and Security Resolutions in Security Sector Reform, 2010. 
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reconstruction, recovery, and economic development; creating a 
specialized section to handle terrorism-related cases to expedite the 
handling of prosecutions. The report notes, however, that “prosecu- 
tions have not been commensurate with the large number of 
detained Boko Haram suspects.”!°8 Nigeria has also welcomed bilat- 
eral and multilateral partners to enhance the operational capacity of 
the Multinational Joint Task Force with financial and logistical assis- 
tance, relevant equipment, and intelligence-sharing to combat Boko 
Haram, The same report recommends that Nigeria implement its 
national action plan regarding Security Council resolution 1325 
(2000), guarantee security of internally displaced persons in 
camps, and extend medical and psychosocial services to include, 
controversial “sexual and reproductive health services” encompass- 
ing “safe abortion services at a minimum in cases of rape:”!!0 


International Legal Framework 


International Humanitarian Law, Terrorism, 
and International Human Rights 


Acts of sexual violence, including rape are prohibited by the four 
Geneva Conventions of 1949 (GC),!!! two Additional Protocols of 
1977 (AP I-Il),}? and customary international law. These particular 
laws form part of an international body of law that regulates hostili- 
ties in situations of armed conflict, otherwise known as International 
Humanitarian Law (IHL), the law of armed conflict, or jus in bello. It 


108. General Assembly, Human Rights Council, thirtieth Session, Agenda item 2, 
Annual Report of the United Nations High Commissioner for Human Rights, Viola- 
tions and abuses committed by Boko Haram and the impact on human rights in the 
countries affected, A/HRC/30167, December 9, 2015. 

109. Ibid. 

110. Ibid. "i 

111. Geneva Convention (1) on Wounded and Sick in Armed Forces in the Field, 
1949 (2.08); Geneva Convention (I) on Wounded, Sick and Shipwrecked of Armed 
Forces at Sea, 1949 (12.08); Geneva Convention (II) on Prisoners of War, 1949 
(12.08); Geneva Convention (IV) on Civilians, 1949 (12.08). 

112. Additional Protocol (1) to the Geneva Conventions, 1977 (08.06); Annex (I) 
Additional Protocol (I), as amended in 1993 (30.1); Annex (I) Additional Protocol 
(D), 1977 (08.06); Annex (II) Additional Protocol (1), 1977 (08.06); Additional Proto- 
col (I1) to the Geneva Conventions, 1977 (08.06). 
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is an area of International Law separate and distinct from, but related 
to International Human Rights Law (IHRL) and international laws 
and policies relating to terrorism and counter-terrorism strategies. 

The Geneva Conventions and Additional Protocols bind State Par- 
ties to those treaties while customary international law binds all 
States. ICRC underlines that IHL applies in the absence of a formal 
declaration of war and makes a distinction between International 
Armed Conflicts (IACs) and Non-international Armed Conflicts 
(NIACS), and it signifies armed conflicts between one or more States 
on opposing sides, while the latter expression generally denotes 
armed conflicts between one State and one or more organized non- 
State armed groups (e.g, rebel groups or militia), and so fewer rules 
apply. All parties to armed conflict must respect the rules of IHL, in 
particular those regarding civilians, who cannot be targeted. In spe- 
cific regard to certain groups committing acts of violence described 
as “terrorist,” a determination must be made whether they are armed 
groups within the meaning of IHL. For example, such a determina- 
tion might exclude loosely organized groups or individuals that 
merely share a common ideology. 

The International Committee of the Red Cross (ICRC), a predom- 
inant expert in the field of IHL, fleshes out the crucial differences 
between the legal framework of IHL and that of terrorism and coun- 
terterrorism measures,!!3 IHL applies to armed conflicts where cer- 
tain acts of violence are lawful and others are unlawful as parties to 
an armed conflict seek to prevail over one another. In contrast, there 
is no similar dichotomy in the legal framework that governs terror- 
ism, Once an act is legally classified as terrorism, it is penalized as 
criminal under domestic or international law. Moreover, in IHL the 
principle of equality of belligerents means that parties to an armed 


113, International Committee of the Red Cross (ICRC), “International Humani- 
tarian Law and the Challenges of Contemporary Armed Conflicts” 28h Interna. 
tional Conference of the Red Cross and Red Crescent, December 2-6, 2003, 17-19; 
ICRC, “International Humanitarian Law and the Challenges of Contemporary 
Armed Conflicts,’ 32 International Conference of the Red Cross and Red Crescent, 
December 8-10, 2015, 16-2: ICRC, “The Applicability of IHL to Terrorism and Coun. 
terterrorism,” October 1, 2015; ICRC, “International Humanitarian Law and Tensor, 
ism: Questions and Answers” January 1,201 (all of the aforementioned documents 
are available on the ICRC website at wwwiicrc.org). 
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conflict have the same rights and dutics under IHL. The aim of IHL 
is not to determine the lawfulness of the cause pursued or confer 
legitimacy on non-State armed groups, as underlined in common 
article 3 of the Geneva Conventions and article 3 of AP I. Rather, 
THL sets out the equal rights and obligations of parties in the con. 
duct of hostilities and the treatment of persons under control of the 
same. 

Having said that, there are overlaps between the two regimes since 
THL, in situations of armed conflicts, prohibits acts of terrorism and 
a range of other acts of violence, as war crimes, when they are 
directly committed against civilians or civilian targets. The founda- 
tion of IHL is the “principle of distinction.” namely, that those fight- 
ing in armed conflict must distinguish between civilians and 
combatants and between civilian and military objects. Other rules 
derive from this principle such as those directed at protecting civil- 
ians, for example, the prohibition of deliberate or direct attacks 
against civilians and civilian objects as well as the prohibition of 
using civilians as “human shields” or of taking hostages. Based on 
this principle, the ICRC underlines that in situations of armed con- 
flict, “there is no legal significance in describing deliberate acts of 
violence against civilians or civilian objects as ‘terrorist’ because such 
acts would already constitute war crimes”! IHL prohibits acts spe- 
cifically aimed at spreading terror among the civilian populations.115 

As a general matter, it appears that ICRC would rather not have 
armed groups labeled as terrorists, if it all possible, since that could 
compromise efforts for convincing those groups to gain credibility in 
the international community by showing a willingness to adhere to 
IHL. In specific regard to Boko Haram, however, the U.N. Special 
Representative on Sexual Violence in Armed Conflict, Zainab Hawa 
Bangura of Sierra Leone, promotes the full employment of counter- 
terrorism measures, She believes it is critical “to deepen the under- 
standing of sexual violence as a tactic of terrorism and to formally 
recognize victims of sexual violence as victims of terrorism in order 
to build counter-narratives and counter-strategies and pave the way 
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for reparations and redress”!16 She also suggests working with reli- 
gious leaders to ensure that rape and sexual violence is not justified 
with religious reasons. 

ICRC, in regard to ISIS and its affiliates, does not take the view 
that there is a unitary non-State party opposing one or more States, 
the prerequisite for finding an armed conflict of global dimensions 
that might justify the expression “war on terror” From a legal per- 
spective, the ICRC adopts a case-by-case legal analysis of various si 
uations of violence. When an NIAC that is confined to a certain 
territory reaches into another territory, the ICRC employs the perti- 
nent IHL criteria once again to determine whether a NIAC has arisen 
in the new territory. The ICRC argues that listing a non-State armed 
group party to an NIAC as “terrorist” means that it is included on a 
list of terrorist organizations and others are prohibited from associ 
tion with them. This, in turn, according to ICRC, could criminalize 
core activities of humanitarian actors, which by definition are con- 
sidered neutral, independent, and impartial, but who need to work 
with such groups in order to meet the needs of victims and detainees 
of armed conflicts. 

Various criteria have been considered with a view to categorizing 
conflicts such as the intensity of the violence or hostilities, the 
involvement and organizational clement of the non-State actor, con- 
trol of territory by a State of a dissident armed group, and so 
forth.!!7 Additionally, a number of norms contained in the Geneva 
Conventions of 1949 and Additional Protocols I and II of 1977 have 
reached the status of customary international law, meaning that they 
are binding on all parties involved in armed conflicts, international 
or non-international, even if the State has not acceded to the relevant 
convention. 

Some situations can be classified as IAC, others as NIAC, while 
others may fall outside any notion of armed conflict. Many argue 
that situations falling outside IHL are governed by IHRL. They argue 
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that IHRL is displaced by IHL in times of armed conflict based on 
the principle of lex specialis. Others, on the other hand, argue that 
IHRL continues to apply during armed conflict as a complementary 
legal regime to IHL. 

THRL is largely based on a series of multilateral treaties entered 
into by State Parties negotiated within the United Nations system. 
There is an important distinction between treaties negotiated within 
the U.N. system, on the one hand, versus other treaties drafted 
within the European System, African System, or the Inter-American 
system. The former are commonly referred to as international 
human rights treaties, while the latter are referred to as regional 
human rights treaties. In specific regard to IHRL, due to the com- 
plexities of these instruments and the number of States involved in 
their drafting, State Parties usually enter reservations that can mod- 
ify their respective legal obligations under the treaties. In addition, 
only core international treaties have monitoring mechanisms or 
Committees with mandates to receive State reports, complaints 
between State parties, individual communications, or to conduct 
inquires. The conclusions of such Committees are not binding, and 
their opinions are treaty-specific, related to the subject matters of the 
respective conventions (e.g., civil and political rights; economic, 
social, and cultural rights; the rights of children; elimination of dis- 
crimination against women; the rights of persons with disabilities; 
freedom from torture; elimination of racial discrimination; rights of 
migrants and their families; and freedom from enforced disappear- 
ance). Other sources of international human rights include those 
that bind each State based on customary international law and/or 
general principles of law, for example, freedom from slavery, torture, 
and genocide. In the field of international human rights there are 
ongoing debates within the United Nations systems over a number of 
issues including the source of human rights, the nature and meaning 
of certain rights, the role of treaty bodies, and so forth. A 

Assuming without deciding that international human rights law is 
applicable in cases of armed conflict, in 2005 scholar Noam Lubell 
underlined significant challenges and obstacles, namely: a) the extra- 
territorial applicability of human rights obligations; b) the mandate 
and expertise of human rights bodies; c) the different purposes, tech- 
niques, and expressions of the two legal regimes; d) the possible 
clashes between IHL and IHRL in NIACs; and e) applicability ofeco- 
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nomic, social, and cultural rights during armed conflicts.'!8 In an 
attempt to clarify some of the issues, in 2011 the U.N. Human Rights 
Office of High Commissioner took up the challenge in a non-bind- 
ing publication wherein the case for concurrent applicability of 
THRL and IHL in armed conflict was made with heavy reliance on 
non-binding sources of international law,!!9 

In terms of what the issue may mean for the prosecution of sexual 
violence in armed conflict, Patricia Viseur Sellers argues that interna- 
tional human rights can be used as means of interpretation for inter- 
national humanitarian law and international criminal law.!20 Her 
central argument is that prosecution of offenders for rape during 
armed conflicts by international ad hoc tribunals has provoked dif- 
ferent interpretations of the definitions of rape, in particular regard 
to the necessity of consent (see the discussion infra). Unfortunately, 
her exhaustive study gives little clarity on the complementarity of 
IHRL and IHL, when she concludes: “the jurisprudence of [regional] 
human rights law [tribunals] cannot offer definitive responses about 
the requirement of the lack of consent element under international 
criminal law.”'?! Notwithstanding this conclusion, she contends that 
the notion of “sexual autonomy” is a core human rights value and 
should be advanced as a helpful tool in overcoming the difficulties 
regarding the definition of rape in international criminal law. 

Amnesty International takes up the argument and explains that 
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“sexual autonomy” is different than consent in that it takes into 
account the environmental dynamics of the situation and the impact 
on women to make a genuine choice.'2? In addition, so the argument 
goes, the principle of equality would be respected because the start- 
ing point would not be the mistrust of a woman's complaint, as 
implied in the starting point of most rape cases in domestic law, 
when the question is framed as to whether the woman said “no; as 
opposed to whether she said “yes.”!23 Amnesty International links 
the proposition that sexual autonomy is a key value in international 
human rights law with the non-binding 1995 Beijing Platform of 
Action wherein it states: “[t]he human rights of women include their 
right to have control over and decide freely and responsibly on mat- 
ters related to their sexuality, including sexual and reproductive 
health.”!24 Needless to say, this statement is loaded and implies thata 
woman can trump the right to life of her unborn child by resorting 
to abortion, which is not accordance with the ordinary meaning of 
the words in the binding treaty, the 1989 Convention on the Rights of 
the Child and its protection of children “before as well as after birth” 
(preamble para. 9). 

In regard to those parties to an armed conflict that can be charac- 
terized as “armed groups” subject to IHL, the question raised is how 
does one ensure that such groups respect IHL? A number of methods 
has been discussed by scholars.!25 One way is to encourage the par- 
ties of the armed conflict to enter into special agreements. Another 
method is to disseminate international humanitarian law and meet 
with members of any armed group to educate them about the rele- 
vant provisions. An additional technique is for armed groups to 
make a declaration stating their commitment to respect IHL. Armed 
groups can also be encouraged to apply disciplinary sanctions for 
violations to prevent further abuses. On the other hand, some armed 
groups might be unwilling to comply based on ideologies that they 
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have specifically developed to encourage flagrant violations of inter- 
national humanitarian law. In such cases, the only non-military solu- 
tion seems to be post-conflict criminal prosecution and punishment 
by States in domestic courts or by international or hybrid tribunals, 

The four Geneva Conventions and Additional Protocol I create a 
“grave breaches” system of particularly serious violations of war 
crimes. While acts of sexual violence including rape are not specifi- 
cally listed as “grave breaches” or war crimes, such acts form part of 
the “grave breaches” of torture or inhumane treatment or willfully 
causing great suffering or serious injury to body or health. These 
grave breaches are subject to universal jurisdiction. States must enact 
legislation to facilitate the prosecution of offenders, to search and 
arrest accused persons alleged to have committed acts of sexual vio- 
lence or alleged to have ordered others to commit them, and to pros- 
ecute or extradite them to other countries for prosecution. 

Rape is specifically prohibited under the Fourth Geneva Conven- 
tion regarding the protection of civilian persons, which provides that 
“[w]omen shall be especially protected against any attack on their 
honour, in particular against rape, enforced prostitution, or any 
form of indecent assault.”!*6 Under Additional Protocol I, on the 
protection of victims in international conflicts, rape once again does 
not constitute a grave breach, but it is mentioned with respect to the 
protection of women: they “shall be the object of special respect and 
shall be protected in particular against rape, forced prostitution and 
any other form of indecent assault”??? As regards children, rape is 
not mentioned but included since children “shall be the object of 
special respect and shall be protected against any form of indecent 
assault.”!?* Finally, the prohibition against “outrages upon personal 
dignity, in particular humiliating and degrading treatment, enforced 
prostitution and any form of indecent assault,”!29 could be inter- 
preted to include rape. 

Article 3, common to all four Geneva Conventions of 1949 
demands that any person not taking active part in hostilities or no 
longer taking part, be treated humanely. This common article does 
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not explicitly prohibit rape or other forms of sexual violence, but it 
condemns violence including cruel treatment and torture and out- 
Tages upon personal dignity, especially humiliating and degrading 
treatment. Additional Protocol II was created to extend the key rules 
pertaining to TACs to also cover NIACs, which were formerly gov- 
ered only by common article 3. Rape is specifically mentioned in 
Additional Protocol II which prohibits “{o]utrages upon personal 
dignity, in particular humiliating and degrading treatment, rape, 
enforced prostitution and any form of indecent assault” on persons 
not taking active part in hostilities or no longer taking part in them 
(APII, Art. 4.2.e).130 

In specific regard to the Chibok schoolgirls, Nigeria is a party to 
the Four Geneva Conventions of 1949 and Additional Protocol II. All 
parties to the conflict are bound by the relevant rules of treaty and 
customary law applicable to non-international armed conflicts, in 
particular Article 3 common to the Four Geneva Conventions of 1949 
and Additional Protocol II. Nigeria must abide by all of the interna- 
tional treaties that it has ratified, as well as principles of customary 
international law. 

The situation in Nigeria has been categorized as a non-interna- 
tional armed conflict that involves the non-state actor Boko Haram. 
The 2013 Report of the International Criminal Court on Preliminary 
Examination Activities, opined that the ongoing confrontations 
between the Nigerian security forces and Boko Haram reached the 
threshold of a non-international armed conflict, and thus interna- 
tional humanitarian law applied. In addition, a 2015 Report of the 
United Nations OHCHR argued that: “[t]he nature and intensity of 
the armed violence, its protracted nature and the level of organiza- 
tion of Boko Haram as an armed group attest to the existence of a 
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Conventions 


the Genev te actors are bound by 
international humanitaria act on the territory of a 
Contracting Party to the Geneva Conventions. 

Pursuant to obligations under IHL, in 2016, various training ses- 
sions on the implementation of IHL were held in Abuja, Nigeria. In 
one meeting, the ICRC held a workshop for university professors, 
representatives of non-governmental organizations, and IHL 
experts. Later in the month, ICRC met with members of the Eco- 
nomic Community of West African States (ECOWAS).}22 

Boko Haram has shown no interest in respecting IHL. Therefore, 
the key legal recourse seems to be the prosecution of offenders who 
have committed acts of sexual violence as a constitutive element of 
the crime of genocide, war crimes, or crimes against humanity. 
Accused members of Boko Haram could only be held accountable 
under domestic law for similar crimes if Nigerian penal law were 
amended to ensure prosecution of these crimes. It is noteworthy that 
while Boko Haram has also been accused of serious violations of 
international human rights,!33 Nigeria, which has ratified several 
international human rights instruments,!>4 has equally been crit 
cized for violations of IHRL committed by its security forces during 
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the conduct of counter-insurgency measures."°5 In 2016, the United 
States government, which had been assisting Nigeria in a number of 
ways, contended that the Nigerian government needed to address the 
roots of extremism that gave rise to Boko Haram, including “weak, 
ineffective governance, corruption, lack of education, and lack of 
economic opportunities.”!36 


International Criminal Law 
Crimes and Tribunals 


In cases where accusations of genocide, war crimes, or crimes against 
humanity exist, arguments in favor of post-conflict trials are com- 
monly based on consideration of individual responsibility to respect 
international humanitarian law. Other principles at play include 
those pertaining to deterrence, retribution, and rehabilitation. 
Theoretically, the prosecution of atrocity crimes should be done at 
the local level, where the crimes occurred. This might not be possible, 
however, due to the protracted nature of the conflict, government 
corruption, rule of law concerns, or political considerations. In brief, 
State authorities might demonstrate an unwillingness or inability to 
prosecute accused persons at the local level. In such cases since World 
War II, international criminal tribunals such as the Nuremberg and 
Tokyo trials sometimes have been established to respond to atrocities 
committed during armed conflicts, In the mid-nineties, the United 
Nations Security Council created two ad hoc tribunals to prosecute 
persons responsible for atrocity crimes, that is, serious violations of 
international humanitarian law in armed conflicts. In this regard, the 
International Criminal Tribunal for the former Yugoslavia (ICTY) 
and the International Criminal Tribunal for Rwanda (ICTR) were 
created to deal with specific situations in certain geographical loca- 
tions during a limited time period. In addition, hybrid tribunals have 
been established such as the Special Court of Sierra Leone (SCSL) 
established in 2002, the year the International Criminal Court 
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entered into force. In 1998, member States of the United Nations 
negotiated the Statute of the International Criminal Court (ICC) 
where offenders can be charged for acts of “sexual and gender-based” 
crimes within the subject matter jurisdiction of the court.!37 

To understand how a special tribunal might be established and 
operate in regard to the crimes committed by members of Boko 
Haram, consider the ICTY in The Hague and the ICTR in Arusha, 
Tanzania (with offices in Kigali, Rwanda, and an Appellate Chamber 
in The Hague). These courts were established to deal with specific 
armed conflict during a certain period of time, concerning the inter- 
national crimes of genocide, crimes against humanity, and grave 
breaches (or war crimes). Both of the tribunals are considered con- 
crete contributions to the restoration and maintenance of interna- 
tional peace and security and were created as subsidiary bodies of the 
United Nations Security Council. They do not deal with civil suits or 
other crimes ordinarily prosecuted under national law. Not do they 
handle less grave crimes under international law cases. Therefore, the 
main focus has been high-ranking officials who play a leadership role 
in the commission of crimes.!28 Needless to Say, prosecutors are very 
selective and charge only some accused for only a few crimes taking 
into consideration the prospects of conviction. Consequently, the 
judgments of these courts “cannot be said to reflect the totality of 
sexual-violence crimes—whether they amount to atrocity crimes or 
not—committed against civilians.” including women and girls 
Finally, it is noteworthy that the Security Council established a resid- 
ual mechanism to conclude the tasks of the ICTY and ICTR and 
guarantee the closure of their mandates, !40 

In 1993, the preamble of Security Council Resolution 827 that 
established the ICTY “expressed its grave alarm at continuing reports 
of widespread and flagrant violations of international humanitarian 
law occurring within the territory of the former Yugoslavia, and 
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especially in the Republic of Bosnia and Herzegovina, including 
reports of mass killings, and massive, organized, and systematic 
detention and rape of women”! Article 5 of the ICTY Statute 
expressly lists the crime of rape as a crime against humanity.!¥2 Rape 
can also constitute a crime against humanity as an element of other 
crimes, such as that of “torture,” “enslavement,” or “persecution on 
national, political, ethnic, racial or religious grounds.” Under Article 
3, rape could also implicitly constitute a war crime as a form of “tor- 
ture or inhuman treatment,” on the one hand, or by being an act 
causing “great suffering or serious injury to body or health,” on the 
other.!43 In addition, according to Article 4, rape could constitute an 
act of genocide, namely an act causing “serious bodily or mental 
harm” to members of a group.!# The crime of genocide differs from 
the other atrocity crimes because it requires specific intent to 
“destroy, in whole or in part, a national, ethnic, racial or religious 
group” through the commission of enumerated acts: 1) killing mem- 
bers of the group; 2) causing serious bodily or mental harm to mem- 
bers of the group; 3) deliberately inflicting on the group conditions 
of life calculated to bring about its physical destruction in whole or 
in part; 4) imposing measures intended to prevent births within the 
group; and 5) forcibly transferring children of the group to another 
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group. The specific intent requirement may be deduced from oral or 
written statements, orders, or repeated and continuous patterns,!45 
Depending upon the fact situation in question, acts of sexual vio- 
lence, including rape, could amount to: acts causing serious bodily 
and mental harm; acts deliberately inflicted knowing that victims 
will be expelled from the community or flee from the community 
thereby causing disunity and ultimately destroying the community; 
acts intended to sexual mutilate the victims rendering them unable 
to have births in the future; and acts done with a view to impregnat- 
ing the victim for the purpose of changing the ethnic composition of 
the community. 

In 1994, Security Council Resolution 955 established the ICTR to 
prosecute persons responsible for serious violations of international 
humanitarian law.'¥° Like the Statute of the ICTY, the Statute of the 
ICTR explicitly recognizes the crime of rape as a crime against 
humanity, and rape can also be the constituent element of the crimes 
of torture, enslavement, or “persecution on national, political, eth- 
nic, racial or religious grounds.” In addition, rape can constitute a 
war crime; it is expressly listed as a specific example of an “outrage 
upon personal dignity.”'47 Similar to the Statute of the ICTY, rape 
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can also constitute an act that causes “serious bodily or mental 
harm,” under the crime of genocide,'#8 

Both of the tribunals have convicted perpetrators of sexual vio- 
lence that were civilians and non-civilian leaders in positions of 
authority at various governmental levels or in detention camps or 
police units. Some were convicted on the basis of personal responsi- 
bility, while others on the basis of their responsibility as superiors. 
The victims included women, men, girls, and boys. Both of the tribu- 
nals have struggled with important issues such as how rape should be 
defined, including 1) whether specific body orifices have to be pene- 
trated or whether any physical invasion of a sexual nature is suffi- 
cient; or 2) whether lack of consent is a relevant element of rape or 
whether it is presumed, if the accused person used coercion, force, or 
threat of force or took advantage of coercive circumstances." In 
specific regard to children, it is noteworthy that where the definition 
of sexual violence, including rape, is based on coercion rather than 
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ides (e) Direct and public incitement to commit genocide; (d) Attempt to commit geno- 

cide;(e) Complicityin genocide. 

149, See e.g., Prosecutor v. Akayesu, ICTR-96-4-T; (2 September 1998); Prosecu- 
torv. Furundiija, ICTY-95-17/1-T (December 10, 1998); ICTY-95-17/A (July 21, 2000); 
Prosecutor v Kunarac etal, ICTY-96-23-T & 1T-98-30/1-T (February 22,2001) & IT- 
196-25; ICTY-96-23 & IT-96-23/1-A (June 12,2002); Prosecutor v. Gacumbitsi, ICTR- 
00164-A (July 7, 2006); Prosecutor v. Laurent Semanza, ICTR-97-20 (May 15,2003). 
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consent, there is no need for statutory rape provisions based on a 
particular age limit. 

Finally, both of the tribunals have produced important decisions 
in regard to sexual violence as crimes of humanity, war crimes, and 
the crime of genocide. For example, the ICTY in the Mucic case held 
that the rape of two women was a form of torture, and as such, was 
both a war crime (grave breach of the Geneva Conventions) and a 
violation of international customary humanitarian law.!50 The tribu- 
nal found that the women had been detained in a camp and raped by 
soldiers during interrogation in order to obtain information as well 
as to punish, coerce, and intimate them. In the Kunarac case, when 
women were gathered into detention centers, hotels, and private 
homes run as brothels; the ICTY entered convictions including rape 
and sexual enslavement as a crimes against humanity.!5! In the con- 
text of a widespread and systematic attack on civilians, rape was said 
to have been used as a strategy of “expulsion through terror,” that is, 
forced displacement from the region.!5? In the Akayest case, the 
ICTR found the accused Akayesu, the Major for the Taba commu- 
nity, guilty of genocide and rape as a crime against humanity." In 
that case, the tribunal held that the accused ordered, instigated, and 
otherwise aided and abetted multiple acts of rape committed by mili- 
tia against women on and near the communal premises by virtue of 
his presence and encouragement during their commission. In addi- 
tion, the court found that Akayesu’s comments during some of the 
rapes graphically depicted Tutsi women in way that provoked sexual 
violence against them because they were Tutsi. The court went on to 
conclude that sexual violence was one step in the process of destruc- 
tion of the Tutsi group and, that in most cases, rapes accompanied an 
intent to kill the victim, 

To understand how a hybrid tribunal might be established and 
operate in regard to the crimes committed by members of Boko 
Haram, let us now turn to the Special Court for Sierra Leone (SCSL) 
asa case study, which was established by agreement between the host 


150. Prosecutor v. Mučic et al., ICTY-96-21 (16 November 1998); x 
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State and the United Nations.!54 In general, the hybrid tribunal usu- 
ally incorporates both international and domestic elements, such as a 
combined a) composition of staff consisting of both international 
and local persons as judges, prosecutors, and administrative assis- 
tants; and b) combined application of substantial and procedural law 
from both the international and domestic levels. 

The SCSL has competence to try serious violations of interna- 
tional humanitarian law and of certain Sierra Leonean law commit- 
ted in the territory of Sierra Leone according to a specific time 
frame.155 It has subject matter jurisdiction over crimes against hu- 
manity committed against civilians; war crimes or violations of Arti- 
cle 3 common to the Geneva Conventions and of Additional Protocol 
II; other serious violations of international humanitarian law; and 
certain crimes under Sierra Leonean law.!56 The SCSL has no juris- 
diction to try genocide. The special court has concurrent jurisdiction 
with the domestic courts of Sierra Leone, but the SCSL takes primacy 
over the domestic courts and may ask the domestic courts to defer to 
its competence.'5? A Residual Special Court for Sierra Leone was 
established by legislative enactment, in 201, according to an agree- 
ment between Sierra Leone and the United Nations, in anticipation 
of completion of the judicial activities.!58 

“Rape, sexual slavery, enforced prostitution, forced pregnancy, 
and any other form of sexual violence” constitute crimes against 
humanity.!>? In addition, “[o]utrages upon personal dignity, in par- 
ticular humiliating and degrading treatment, rape, enforced prosti- 
tution, and any form of indecent assault” may constitute war 
crimes.!® Lastly, acts of sexual violence can be prosecuted under the 
category “other violations against international humanitarian law” 
when such attacks have been intentionally directed “against the civil- 
ian population as such or against individual civilians not taking 


154, See eg, the website of International Crimes Database available at http:!/ 
www.nternationalcrimesdatabase.org/Courts/Hybrid. 

155, Statute of SCSL, Art.1. 

156. Ibid., Arts. 2-5. 

157, Ibid, Art. 8. “ott 

158, The Residual Special Court for Sierra Leone Agreement (Ratification) Act, 
201, Supplement to the Sierra Leone Gazette vol. CXIII, No. 6, February 9,2012. 

159, Statute of SCSL, Art. 2g. 

160. Ibid., Art3.e. 
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direct part in hostilities? In regard to domestic offenses, they 
include those relating to the abuse of girls under the Prevention of 
Cruelty to Children Act, 1926.1 

In the AFRC case, the tribunal entered convictions for Tape asa 
crime against humanity: part of a widespread or systematic attack 
directed against the ian population of Sierra Leone targeting 
women and children, as well as for war crimes as outrages upon per- 
sonal dignity, and various others acts of sexual violence, including 
rape and sexual slavery.!3 In that case, three leaders were held 
responsible on the basis of their personal and superior responsibility. 
The trial chamber heard accounts of sexual violence including inci- 
dences of public rape, sexual enslavement, sexual mutilations, sexual 
threats, and forced marriages (thousands of women referred to as 
“bush wives” were forcibly living with fighters as slaves after being 
kidnapped and raped). 

Another possibility concerns the Rome Statute of the Interna- 
tional Criminal Court (“Rome Statute”), which was adopted, on July 
17, 1988, at an international diplomatic conference that gathered 120 
State representatives, in Rome, for a period of six weeks. It provides 
for a treaty-based criminal court to try individuals for specific atroc- 
ity offenses committed after the treaty entered into force on July 1, 
2002. The court, located in The Hague, The Netherlands, unlike the 
ad hoc tribunals established by the U.N. Security Council, is an inde- 
pendent and permanent court. It is not a body of the United Nations, 
although the UN. Security Council can refer cases to the ICC for 
investigation. Persons can be prosecuted before the ICC if they have 
committed genocide, crimes against humanity, and war crimes on 
the territory of a State that has ratified the Rome Statute or if they 
have the nationality of a State Party. Otherwise, the State concerned 
would need to accept the jurisdiction by the ICC by filing a declara- 
tion. The crime of aggression can also be Prosecuted in accordance 
with the Rome Statute and the relevant amendment thereto, 54 


161, Ibid., Art, 4.a. 

162, Ibid., Art. 5a, 

163, Prosecutor v. Alex Tamba Drima, Brima Bazzy Kamera, Santigie Borbor 
Kanu, SCSL-04-16-T, June 20, 2007 (AFRC case). 

164. (ICC, Art. 8-bis inserted by resolution RC, 
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__ Notwithstanding the paucity of pertinent convictions,!® accord- 
ing to the 2014 “Policy Paper of the ICC on Sexual and Gender-based 
Crimes,” the court acknowledges that sexual and gender-based 
crimes arc amongst the severest under the Statute, as a result they are 
given importance in all stages of the work.'§ Indeed, the Rome Stat- 
ute explicitly acknowledges various forms of sexual violence as types 
of war crimes, or in other words, as grave breaches of the Geneva 
Conventions or a serious violation of common article 3 of the 
Geneva Conventions, committed during international and non- 
international armed conflicts, respectively. Unlike the ICTR and the 
ICTY, rape is specifically mentioned as a war crime as well as “sexual 
slavery, enforced prostitution, forced pregnancy, as defined in article 
7, paragraph 2 (f), enforced sterilization, and any other form of sex- 
ual violence.”!67 Moreover, the ICC has jurisdiction over the crime of 
genocide and rape, along with other acts of sexual violence, which 
can constitute genocide when such acts are “committed with intent 
to destroy, in whole or in part, a national, ethnical, racial, or religious 
group.”!©5 Like the Statutes of the ICTY and the ICTR, under the 
Rome Statute the crime of rape is a distinct type of crime against 
humanity, yet the ICC expands the list to include “sexual slavery, 
enforced prostitution, forced pregnancy, enforced sterilization, or 


163. See, for example, Blake Evans-Pritchard, “ICC Restates Commitment on 
Crimes of Sexual Violence, Hague Court Says It Is Serious about Gender-based 
Crimes. But It Is Yet to Secure a Conviction,” ACR Issue 392, June 10, 2014. 

166. International Criminal Court, “Policy Paper on Sexual and Gender Based 
Crimes” (June 2014). 4 

167. Arts, 8.2.bxxii and 8.2.e.vi of the Rome Statute of the International Crimi- 
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CONF.183/9 of July 17, 1998 and corrected by procès-verbaux of November 10, 1998, 
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any other form of sexual violence of comparable gravity”!©? Further- 
more, the Statute criminalizes persecution on the basis of gender, as 
defined in the Rome Statute, as a crime against humanity.17 

In terms of what all of this means for the prosecution of crimes 
committed by Boko Haram, Nigeria deposited its instrument of rati- 
fication to the Rome Statute on September 27, 2001. Therefore, the 
ICC has jurisdiction over crimes recognized in the Rome Statute 
committed on the territory of Nigeria or by its nationals since July, 
2002, when the Rome Statute entered into force. The Office of the 
Prosecutor has published preliminary examination reports on the 
activities of Boko Haram in Nigeria from 2010 to 2015 and has found 
subject matter jurisdiction concluding that there is a reasonable 
basis to believe that in the context of a non-international armed 
conflict, Boko Haram has been committing crimes against humanity 
and war crimes. In conformity with the principle of complementar- 
ity, the Office is assessing pertinent national Proceedings as regards 
the capability and willingness of Nigerian authorities to investigate 
and prosecute the alleged offenders. The latest report includes a dis- 
cussion of the crimes committed against the Chibok girls, as includ- 
ing abduction and forced marriage entailing “repeated rapes or 
violence and death threats in cases of refusal.”!7! The Office also 
noted that “[mJany of the attacks have specifically targeted Christian 
women,”!72 

Since the jurisdiction of the ICC is merely complementary, Nigeria 
is primarily responsible for investigating and prosecuting atrocity 
crimes as the ICC will only intervene if Nigeria is shown to be 
unwilling or genuinely unable to act. The question is whether this 
domestic system can effectively Prosecute the crimes recognized 


- 7c. The term “gender” provoked much debate during negotia- 
tions of the Rome Statue. Some States argued that the expression could be inter- 
preted in a way that denied the biological relevance of male and female in favor of a 
subjective understanding of one’s sexuality, In an effort to resolve the issus for the 
Purpose of the Statute, the word was defined and “refers to the two sexes male and 
female, within the contest of society. The term ‘gender’ does net indice any mean- 
ing different from the above.” Ibid., Art. 7. 

171- international Criminal Court Office of the Prosecutor, “Report on Prelimi- 
nary Eranniamton, Activities,” November 12, 2015, para, 206, 
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under the Rome Statute. In 2015, a Report of the United Nations 
OHCHR on Boko Haram concluded that “[t]he apparent systematic 
targeting of civilians and the widespread nature of the violations 
committed in territories where Boko Haram is active may, if estab- 
lished in a court of law, amount to crimes against humanity and war 
crimes if committed in connection with the armed conflict”173 The 
Report, among other things, urged Nigeria to investigate all those 
responsible and to take special measures to protect victims and to 
ensure psychosocial support.!4 

A step in the right direction has been the development of “A Bill 
for an Act to Provide for the Enforcement and Punishment of Crimes 
Against Humanity, War Crimes, Genocide and Related Offences and 
to Give Effect to Certain Provisions of the Rome Statute of the Inter- 
national Criminal Court in Nigeria, 2013,” which was designed to 
implement the Rome Statute and make the offenses therein punish- 
able under Nigerian law.!7> Without the enactment of such a law, 
Nigeria does not have anything in place to prosecute international 
crimes recognized under the Rome Statute, It would have to default 
to traditional criminal charges like rape, kidnapping, and assault.! 

Charles Adeogun, an international criminal lawyer, has been call- 
ing for a “localized” international court consisting of an interna- 
tional crimes division as part of the Federal High Court which sits in 
the capital city of Abuja.!77 He contends that this is a better solution 
because it would involve the Nigerian people, build expertise, and 
bolster the national criminal system and the rule of law. It would 
include local judges and prosecutors trained in prosecuting such 
cases balanced with international observers to monitor the trials. He 


173. AIHRC/30/67, 78. 
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175. See the website of the Parliamentarians for Global Actions and their cam- 
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considers the approach as being similar to that established as part of 
the completion process of the ICTY and ICTR. In particular regard 
to the prosecution of offenders for sexual violence, Adeogun recom- 
mends the development of a mechanism to protect witnesses and 
permit them to testify through alternative methods to that of direct 
testimony in open court. 


Conclusion 


The purpose of this chapter is to provide an overview of key prob- 
lems and legal issues concerning the plight of Christian women and 
children in armed conflict, as victims of sexual violence by Islamic 
extremists. The emphasis on Christian victims is not to suggest that 
in some way sexual violence against them is more egregious than sex- 
ual attacks on other groups, but rather to underline their plight given 
certain misconceptions regarding them coupled with the fact that in 
many incidents Christians have deeper roots in a specific region than 
their criminal oppressors. Sexual violence has become a tactic of ter- 
tor, and it is a mistake to believe that Christian women and children 
enjoy special protection, The Chibok incident demonstrates a clear 
attack on Christian students and how the international community, 
in particular the various organs of the United Nations System and 
certain member States, have pulled together to offer analysis, sup- 
port, and assistance to the government of Nigeria. Negotiated 
releases have led to the recovery of more than one hundred girls. On 
a more positive note, the Nigerian government has accepted assis- 
tance to train its forces and create policies and programs in line, for 
example, with the international policy framework of the U.N. Secu- 
rity Council on the topic of Women, Peace and Security (WPS). In 
particular, the Nigerian National Plan of Action (NAP) on WPS is 
based on the five pillars of prevention, protection, promotion, par- 
ticipation, and prosecution. However, the NAP will require commit- 
ment, time and money to implement. In terms of the prosecution of 
offenders under the international legal framework, preliminary 
investigations by the International Criminal Court have been ongo- 
ing for the past six years, and to date, legislation in Nigeria to imple- 
ment ICC obligations has not yet been signed into law by the 
President. In response, one international lawyer has suggested that a 
local tribunal akin to those that have been established to bring an 
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end to the prosecutions of the ICTR and ICTY should be established, 
while others, aware of the substantial case law on crimes of sexual 
violence during armed conflict, especially by international ad hoc tri- 
bunals, might suggest that the U.N. Security Council establish a sim- 
ilar tribunal for the crimes committed by Boko Haram, in Nigeria. 
Given the current involvement of the ICC, however, and the analysis 
offered by Professor Rychlak in his chapter on the ICC,!"8 serious 
problems for bringing the perpetrators to justice remain. In the end, 
the author shares the conclusion that “[t]oday, although we know 
more about the cases of conflict-related sexual violence, its magni- 
tude and human cost, this knowledge has yet to be translated into 
effective prevention and response activities."!79 
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Still from October, 2016 Boko Haram video showing some of 
the 276 missing Christian schoolgirls kidnapped from Chibok, Nigeria. 
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Sharia Law, the “Islamic” State, 
and the Persecution of Christians: 
Moving Past Phobia 
and Neologisms 


Geoffrey Strickland 


AS CHRISTIANS FACE annihilation in the Middle East and North 
Africa at the hands of the Islamic State and its interpretation of 
Sharia law, many people of good will—Christian and Muslim alike— 
have condemned these atrocities. International condemnation is 
acutely necessary, but the condemnation of these acts alone is not 
enough: we must move forward to confront those ideologies that 
underlie and motivate them. This chapter seeks to identify and dis- 
cuss some of these difficult issues and in so doing is divided into the 
following sections. Part one offers a brief and general overview of 
Sharia law so as to give structure to the interpretations of the Islamic 
State, Part two considers the Islamic State and the interpretations of 
Sharia law used to justify the persecution of Christians, Part three 
then evaluates these issues. Finally, a brief conclusion is offered. 


Sharia Law 
The extensive chronological, cultural, and geographic development 
of Islam has contributed to a great variety in the understanding and 
articulation of Sharia law. Generally speaking, Sharia law is the com- 
prehensive set of rules and regulations that govern Muslims in their 
daily lives. As Islam is understood to be an all-encompassing blue- 
print for society and thus more expansive than a religion in the west- 
fern sense, Sharia law is thus more expansive than a religious or 
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canonical law in the western understanding.' This comprehensive 
nature of Sharia law is important to highlight, as it covers all aspects 
of a Muslim’ life including the religious, social, and political. Sharia 
law for Muslims is the law of God, which serves as the “way” Mus- 
lims believe that this “way” comes directly from God via the sacred 
book of the Qur'an, with the Sunna (traditions given by the words 
and actions of the Prophet), Legal Reasoning, Legal Analogy, and 
Consensus all playing important roles as well. 

The name Qur'an comes from the Arabic stem Qara’a, “to read™“to 
recite,” and means the “Reading,” the “Recitation,” i.e., the “Book.” It 
is the primary and first source of Islamic law. Muslims consider the 
Qur'an to be the literal and exact word of God given to Muhammad 
by God through the Angel Gabriel. Muslims believe that these words 
were memorized by Muhammad (570-632), passed onto his compan- 
ions, and then compiled in written form following his death.6 

This secondary source of Islamic law, the Sunna, denotes a tradi- 
tion or practice generally accepted as traceable back to Muhammad's 
behavior during his lifetime.” The term Hadith denotes an oral 
account of these Sunna, conveying what Muhammad “said, did, or 
tacitly approved with regard to a particular matter”® There are mani- 
fold collections of Hadith with varying levels of acceptance amongst 
Muslims. Every Hadith is composed of both the chain of transmit 
ters and the narrative itself.!° Issues related to authenticity, veracity, 
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and reliability have given rise to controversy through the centuries 
regarding the content and collection of Hadith.!! 

‘The general idea in Sharia law is that new norms are not to be cre- 
ated—as God is the only legislator—but deduced through recourse 
to the Qur'an and Sunna.!? fjtilad refers to the personal discernment 
involved in applying the Qur'an and Sunna to a concrete situation, 
Qiyas, or the deduction and articulation of a juridical solution 
through legal analogy, is a tool utilized in this respect. Ijma, or 
Consensus, is the agreement on a particular issue by the Muslim 
community.'5 The debate on the proper understanding and utiliza- 
tion of these terms is longstanding and complex. Questions range, 
for example, from the role and limits of individual reasoning in the 
interpretation of the Sharia with regard to Qiyas and Ijtihad to the 
scope and nature of consensus in Jjma.!6 

The fundamental division between Sunni and Shia Muslims is 
foundational and impacts the modes of interpretation and under- 
standing Sharia law. Sunni Muslims are estimated to be 85 percent of 
the world’s 1.5 billion Muslims, comprising 90 percent or more of the 
populations of Egypt, Jordan, and Saudi Arabia.” Shia Muslims for 
their part are estimated to be around 10 percent of the overall global 
Muslim population, notably present in Iran, Iraq, and Lebanon.! 
This division has its roots in a dispute over who would lead the Mus- 
lims after the death of Muhammad.!? “Sunnis,” basing themselves in 
“tradition” as the Arabic word signifies, desired that the tradition of 
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consultation by tribal leaders decide who would lead the Muslim 
community Those who became known as the Shia argued that 
leadership should follow familial lines of Muhammad himself 
through the “party of Ali.”2! 

Within both Sunni and Shia Islam, juridical schools of thought 
developed throughout the centuries with each varying in certain 
respects from one another.” It is beyond the scope of the Present dis- 
cussion to consider the schools in depth. It is important to note, 
however, that in the span of its vast territorial and cultural conquests 
a certain plurality of legal thought became an inevitable aspect of 
Islamic evolution.? This plurality has coalesced into schools of 
thought over time with geographic, cultural, and sociological factors 
all influencing them.” Traditionally, the predominant schools for 
the Sunni are the Hanbali, Maliki, Shafi'i, and Hanafi; and for the 
Shiites it is the Ja’fari.25 

Notably, the Hanbali school is known for its conservative 
approach and is found in Saudi Arabia.26 The Hanafi school is found 
in Central Asia, Egypt, Pakistan, India, China, Turkey, the Balkans, 
and the Caucasus.?” The Maliki school is dominant in North Africa 
and the Shafi’i school in Indonesia, Malaysia, Brunei Darussalam, 
and Yemen.?? For Shia Muslims, the Ja'fari school is prominent in 
Iran and Lebanon.29 

Reform movements can impact the understanding and articula- 
tion of Sharia law as well, intensifying religious practice and thus the 
implementation of Sharia law. As will be discussed later, two exam- 
ples often mentioned in the media are “Salafism” and “Wahhabism.” 
The general idea behind these movements is to practice a more pure 
or authentic form of Islam that is cleansed of anything contrary to its 
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original spirit and practice. For example, Salafism in its most general 
sense is a neo-orthodox reform movement striving to live according 
to the practices of the “pious forefathers” of early [slam2° Wah- 
habism concerns a particular current of Salafism that is well known 
for the adherence and global promulgation of Saudi Arabia 3! 

There is a broad spectrum regarding the degree of Sharia law inte- 
gration into overall national legal systems. Saudi Arabia is perhaps 
the most well-known example of a modern nation applying its vision 
of Sharia law in a relatively comprehensive and literal manner.22 
Other examples where Sharia law is a primary source of the legal sys- 
tem are Kuwait, Bahrain, Yemen, and the United Arab Emirates.33 
Most Muslim majority countries, however, include aspects of Sharia 
law to varying degrees within their larger system, particularly with 
regard to issues of family and financial law. Some examples of this 
type of system are Jordan and Lebanon among others? 

Terrorist groups such as Al-Qaeda seek to violently impose a literal 
and fundamentalist interpretation of Sharia law in areas under their 
control. With the goal of establishing their vision of Islamic society at 
whatever the cost, Sharia law is often used as both the justification 
and goal of their actions. A common theme is that of seeking to 
expand their version of Islam through violent combat for the sake of 
their religious views, or jihad. 35 


The Islamic State on 
Sharia Law and Christian Persecution 


The Islamic State is emblematic of this latter categorization.’ Within 
the vastness of Sharia law, there is a complex grouping of ideological 
currents from which the Islamic State has flowed. The Islamic State 
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ascribes to Sunni Islam, with an extreme Salafist-jihadist orientation 
routinely attributed to it.37 The ideological progression that has led 
to what is now seen in the Islamic State is nuanced, but some impor- 
tant key figures and markers along the way can be identified. 

Emerging from the Sunni tradition of Islam was Ahmad Ibn Han- 
bal (780-855), from which the Hanbali legal school, prominent in 
Saudi Arabia, takes its name.8 Ibn Hanbal advocated for a literalist 
reading of the Qur'an and notably for the role of Islamic scholars to 
assist the ruling class in their religious adherence.?? Ibn Taymiyya 
(1263-1328) continucd in this tradition by emphasizing textual liter- 
alism, a desire to return to the example of the righteous early Muslim 
community and a stark delineation between believer and unbe- 
liever." These two figures and their ideological legacies would ulti- 
mately go on to influence later Salafist reformers and ultimately the 
creation of the Kingdom of Saudi Arabia itself. 

Serving as a catalyst in this regard was Muhammad Ibn Abd al- 
Wahhab (1703-1792),"! who emphasized textual literalism and sought 
the Islamic experience of the righteous early Muslims.*? His 1744 alli- 


statehood according to the Montevideo Convention includes a permanent popula- 
tion, a defined territory, a government, and a capacity to enter into relations with 
other states. All of these elements can be called into question in this case, See Joe 
Boyle, “Islamic State and the Idea of Statehood,” BBC News, January 6, 2015, http:// 
wworcbbe.com/news/world-middle-east-30150681, 

37. See generally, Cole Bunzel, “From Paper State to Caliphate: The Ideology of 
the Islamic State” (Analysis Paper, The Brookings Project on U.S. Relations with the 
Islamic World, March, 2015), hhttp://swww.brookings.edu/research/papers/2015/o3/ 
ideology-of-islamic-state; Elliot Friedland, “Islamic State” (Special Report, The Clar- 
ion Project, May 10, 2015), https://www.clarionproject.org/sites/default/files/islamic- 
state-isis-isil-factsheet-1pdf; William McCants, The ISIS Apocalypse: The Historys 
Strategy, and Doomsday Vision of the Islamic State (New York: St. Martin's Press, 
2015); Michael Weiss and Hassan Hassan, ISIS: Inside the Army of Terror (New York: 
Reagan Arts, 2015); Jessica Stern and J. M. Berger, ISIS: The State of Terror (New York: 
HarperCollins, 2016); Jim Muir, “The Islamic State Group: The Full Story” BBC 
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ance with Muhammad Ibn al-Saud formed the basis for the modern 
Kingdom of Saudi Arabia? The agreement effectively provided for 
the socio-religious reform as envisioned by al-Wahhab to serve as the 
foundation for the geopolitical conquests of Al-Saud. These con- 
quests in turn served to promulgate the strict vision of Isla 
reform of al-Wahhab.‘5 Egyptian activist and reformer Sayyid Qutb 
(1906-1966) is understood by many to then have “translated” these 
ideas of strict reform to a modern generation in emphasizing the 
corruption of Western secularism and the lapse of Islamic practice in 
modern Muslim societies.4 Qutb proposed jihad, both in a defensive 
and offensive sense, to achieve the return to a pure Islam, which he 
deemed necessary for the flourishing of society? 

These ideological influences swirled into vacuums created by con- 
flict and post-war destabilization. They found particular re-articula- 
tion in late twentieth-century jihadist terror organizations such as 
the Taliban and Al-Qaeda. The Afghan Taliban (literally, “students”) 
arose following the anti-Soviet jihad and sought to create an Islamic 
State free from un-Islamic influence." Led by Osama bin Laden, Al- 
Qaeda al-Jihad (literally, “the base of holy war”) emerged as a net- 
work facilitating the jihad of Arab volunteers in the Soviet-Afghan 
conflict.” Upon the successful campaign against the Soviets, Al- 
Qaeda broadened its jihadist efforts against un-Islamic influences at 
large, with American presence and interests being a primary focus? 

Following the attacks of September 11, 2001, and the subsequent 
invasions of Afghanistan and Iraq by American coalitions, the socio- 
political situation of the region continued to destabilize. The Taliban 
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was removed from power in Afghanistan, Al-Qaeda was hunted 
relentlessly, and the Baathist regime of Saddam Hussein was over- 
thrown in Iraq! The Arab Spring uprisings against longstanding 
governmental regimes further destabilized the region, with the Syr- 
ian population enduring vicious civil conflict.52 

All of these factors, among others, set the stage for the onset of the 
Islamic State. A branch of Al-Qaeda formed in Iraq in 2004 with the 
related goals of expelling the American presence there and eventually 
founding an Islamic state enforcing Sharia law.5 The Islamic State of 
Iraq was proclaimed in 2006, which in turn exploited tensions in 
Syria to expand its influence there under the name of the Islamic 
State of Iraq and Sham “ISIS” (Greater Syria) in 2013.54 With a bru- 
tality and manner of operation seemingly too much even for Al- 
Qaeda, formal affiliation between the two entities was disavowed by 
Al-Qaeda in early 2014.5 After sweeping conquests in Iraq, a caliph- 
ate (formal Islamic ruling institution in succession of the prophet 
Muhammad) was declared in mid-2014, with the understanding that 
Christians were “a people of war not enjoying a status of protec- 
tion.?56 

Pursuant to this status of Christians, Issue 9 (May 2015) of the 
Islamic State’s Dabiq propaganda magazine featured an article cele- 
brating the slavery of Christian women and children.” The article, 
“Slave-Girls or Prostitutes?” praised the Islamic State practice of sla- 
very, sexual and otherwise, as compared to the corruption of prost 
tution found in the West. The following verses from the Qur’an were 
given as justification for their views: 


And if you fear that you will not deal justly with the orphan girls, 
then marry those that please you of other women, two or three or 
four. But if you fear that you will not be just, then marry only one 
or those your right hand possesses.°8 An-Nisi: 3 
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52, Stern and Berger, ISIS: The State of Terror, 39-44, 

53. Bunzel, From Paper State to Caliphate, 13-35. 

54, See Chapter 1 and 2 of Stern and Berger, ISIS: The State of Terror 
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And marry onto the unmarried among you and the righteous 
among your male slaves and female slaves. An-Nar: 32 

And they who guard their private parts, except from their wives 
or those their right hands possess, for indeed, they will not be 
blamed. Al-Mu'miniin: 5-6 

And a believing slave-girl is better than a polytheist, even though 
she might please you. Al-Baqarah: 221 


The outspoken proclamation of these practices as virtuous is 
haunting, For example, quotes such as the following fill the Islamic 
State's Dabiq propaganda magazine: 


As for the slave-girl that was taken by the swords of men following 
the cheerful warrior (Muhammad—sallallahu ‘alayhiwva sallam), 
then her enslavement is in opposition to human rights and copula- 
tion with her is rape?! What is wrong with you? How do you make 
such a judgment? What is your religion? What is your law?5? 


Their explanation, as illustrated in their official guidelines on the 
practice, is as follows.®° For the Islamic State, it is the “unbelief” of 
the woman that makes it permissible to take a woman captive. 
According to the guidelines of the Islamic State, there is no dispute 
among scholars that it is permissible to capture unbelieving women. 
such as Christians. It is permissible to have sexual intercourse with 
the female captive, even if she has not reached puberty and is deemed 
“fit for intercourse.” If she is not deemed “fit for intercourse” then 
one can “enjoy her without intercourse.” Female captives and slaves 
can be purchased, sold, and gifted as they are considered property.‘ 
The tax, known as the jizya, is the tax Christians historically paid 
according to Sharia law to live in territories under Islamic rule. 
Through paying the jizya the life of the Christian is spared and the 
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Christian is allowed to remain in the Islamic territory, though the 
Christian is relegated to the extremely restricted sociopolitical and 
theological category of dhimma (“protected” person). Christians 
traditionally are presented with three options: convert to Islam, pay 
the tax, or death.*” The justification given by the Islamic State from 
the Qur'an is the following: 


Fight those who do not believe in Allah or in the Last Day, and who 
do not consider unlawful what Allah and His Messenger have made 
unlawful, and who do not adopt the religion of Truth from those 
who were given the Scripture. [Fight them] until they give the jizya 
willingly in submission, At-Tawbaw: 29 


In a video from October 2015, entitled, “Fight Those Who Do Not 
Believe in Allah Until They Give the Jizya Willingly While They Are 
Humbled,” the Islamic State explains their interpretation. The 
Islamic State proclaimed that “this is a message to all the Christians 
in the East and West, and to America, the defender of the cross: Con- 
vert to Islam, and no harm will befall you. But if you refuse, you will 
have to pay the jizya tax."68 

A dhimma contract of the Islamic State, in following traditional 
formulations of the agreement, contained the following stipula- 
tions. Christians may not build churches or the like in the city orin 


66. The term dhimma refers to the status of being “protected” as a Christian or 
Jew upon the signing of the contract and payment of the tax. See Paolucci, Cento 
Domande, 212. 
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Leave Or Die." Forbes, uly 19, 2014, http:!/wonwforbes.com/sites/kellyphilipserb/ 
2o14/07/19/islamic-state-warns-chtistians-convert-pay-tax-leave-or-die/#265¢59¢637 
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Umar during the caliphate of Umar Ibn Khatab, See Norman Stillman, The Jews of 
Arab Lands: A History and Source Book (Philadelphia: Jewish Publication Society et 
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the surrounding areas.” They may not display religious symbols 
nor recite their books such that Muslims may hear”! They may not 
own guns nor carry out any act of aggression against the Islamic 
State.” They must respect Muslims and not criticize their religion 73 
They must abide by the Islamic State’s rules of dress and commerce. 
Christians considered wealthy must pay four gold dinars annually 
(approximately 715 USD), middle-class Christians two gold dinars 
(approximately 375 USD), and one for those considered poor (ap- 
proximately 178 USD).74 

From Issue 10 of Dabig, entitled “The Laws of Allah or the Laws 
of Men,’?5 the Islamic State cites the following verses from the 
Qur'an: 


And when the sacred months have passed, then kill the polytheists 
(mushrikin) wherever you find them and capture them and besiege 
them and sit in wait for them at every place of ambush, But if they 
should repent, establish prayer, and give zakah, let them [go] on 
their way. Indeed, Allah is Forgiving and Merciful. (At-Tawbah: 5) 

And fight them until there is no fitnah and until the religion, all 
of it, is for Allah. (Al-Anfil: 39-40) 

So when you meet those who disbelieve strike their necks. 
(Muhammad: 4) 

Fight them; Allah will punish them by your hands and will dis- 
grace them and give you victory over them, (At-Tawbah: 14) 


From the aforementioned issue of Dabig, the following passage 
below introduces the citation of the previous verses from the Qur'an: 


We will rub the noses of the kufar”® in dirt, shed their blood, and 
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take their wealth as ghanimah”? by the might and power of Allah. 
And we do all that in emulation of the Prophet, not innovating any- 
thing. We do it in obedience to Allah and His Messenger, and to 
come closer to Allah. And we hope to attain abundant rewards by 
this deed, as per His statement 78 


From Issue 7, in the article “Islam is the Religion of the Sword Not 
Pacifism,” the Islamic State explains th: 


“Islam is the religion of peace,” and they mean pacifism by the word 
peace. They have repeated this slogan so much to the extent that 
some of them alleged that Islam calls to permanent peace with kufr 
and the kifirin. How far is their claim from the truth, for Allah has 
revealed Islam to be the religion of the sword, and the evidence for 
this is so profuse that only a zindiq (heretic) would argue other- 
wise? 


Discussion regarding the actions of the Islamic State has navigated 
toward condemning their inhumane conduct as not properly repre- 
sentative of Muslims universally nor Islam as such. Political and Reli- 
gious leaders from around the world, Muslim and Non-Muslim 
alike, have issued sweeping condemnations of the actions of the 
Islamic State. Pope Francis, for example, cautioned that “faced with 
disconcerting episodes of violent fundamentalism, our respect for 
true followers of Islam should lead us to avoid hateful generaliza- 
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ist Attacks in Paris? Time, November 14, 2015, htp://ime.com/11283o/muslims. 
paris-terror-attacks-islam-condemn/s Carol E. Lee, Julian E, Barnes, and Adam Ene 
tous, “World Leaders Pledge Strong Response to Paris Attacks,” Wall Street Journal, 
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ton, DC: The Middle East Media Research Institute, 035), 


. 194 


Moving Past Phobia and Neologisms 


tions, for authentic Islam and the proper reading of the Qu'ran are 
opposed to every form of violence.”?! The Organization of Islamic 
Cooperation (OIC), which is composed of fifty-seven nations and 
describes itself as “the collective voice of the Muslim world,” officially 
stated that the actions of the Islamic State “have nothing to do with 
Islam and its principles that call for justice, kindness, fairness, free- 
dom of faith, and coexistence”® 

The most well-known university in Sunni Islam, Al-Azhar, for its 
part called the Islamic State a “Satanic, terrorist” group.3 However, 
in condemning the Islamic State, Al-Azhar has refrained from 
denouncing its militants as heretics, a nuanced proclamation that 
would essentially carry a death sentence. Al-Azhar’s refusal to pro- 
claim heresy has, however, provoked questioning from Muslims and 
non-Muslims alike who have argued that the discrepancy is counter- 
intuitive. 

Apparent discrepancies such as the aforementioned one have 
fueled discussion amongst critics as to whether ideological currents 
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of violence, seen in their extreme form in the Islamic State, pervade 
other movements within the larger corpus of Islam itself.®5 In other 
words, it is argued that the Islamic State practices what some other 
widely accepted Muslim entities preach.” The Kingdom of Saudi 
Arabia, one of the more prominent members of the OIC and the 
location of the permanent secretariat of the OIC (Jeddah), is com- 
monly offered as an example. 

Though the Kingdom has publicly denounced the Islamic State,’ 
critics note that Islam is the official religion in Saudi Arabia with no 
protection of religious freedom.®9 To this effect, despite having an 
estimated 1.5 million Christian “guest workers,” no churches are 
allowed in the country.” The example is often cited of the Saudi 
Grand Mufti, who as the highest religious official in the country, 
recently called for the destruction of all churches in the Arabian pen- 
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insula region.®! Reports of state-approved primary and secondary 
school textbooks repeatedly containing references to discrimination 
and violence only serve to fuel these arguments? These textbooks 
are distributed throughout the Saudi public school system, including 
to the academies it runs in many capitals of nations throughout the 
world, and to other Islamic schools globally.23 Examples of the vio- 
lence in the textbooks include: teaching that Christians are enemies 
of the Muslims and that there is perpetual clash with them; that the 
Crusades have not ended and the “Crusader Threat” continues; that 
the life of a Christian is worth a fraction of that of a free Muslim 
Tales that Christians are swine; and that Muslims are to hate Chris- 
tians.” 


From Movements and Labels to Ideas: 
The Battle for Critical Inquiry 


Duc to the complexities involved, at times there has been a general 
reluctance to adequately examine and appreciate the difficult inter- 
twining of issues related to violent interpretations of Sharia law. 
Questions touching upon Islam as such or Muslims in general can 
quickly lead to allegations of bigotry, discrimination, and phobia 
under the nebulous moniker of Islamophobia. Just as easily, the 
response of Christianophobia is similarly asserted when Christians 
and Christian converts lack churches and face taxation, slavery, rape, 
or death in Muslim dominated societies. Finger pointing and silenc- 
ing ensue to the detriment of dialogue and reason while the capacity 
for critical assessment of oneself and the other—for all parties to the 
discussion—evaporates. 

Is there a way to move forward to rediscover the capacity for crit- 
ical assessment, first of all regarding one’s own actions, and thus 
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move past reflexive reactions and labeling? Can people truly work 
against discrimination and persecution and those ideas that foster it, 
wherever and however it occurs in the global socio-religious context? 
In a way, it seems that the first step has already been taken, in identi- 
fying the shared common experience of perceiving one’s humanity— 
common to us all—rejected by the “other” through “phobia” 

Enlightening is the approach displayed by Pope Francis during his 
November 2014 in-flight press conference from Turkey. A Turkish 
journalist asked the Pope to comment upon the aforementioned 
neologisms of Islamophobia, Christianophobia, and what more can 
be done to address the ideas that underlie them. Pope Francis 
began his response by addressing the notion of Islamophobia. He 
stated that: 


It’s true that there has been a reaction to these acts of terrorism, not 
just in this region but in Africa as well: “If this is Islam it makes me 
angry!” So many Muslims fee! offended, they say: “But that is not 
what we are, The Qur'an is a prophetic book of peace. This is not 
Islam." I can understand this. And I sincerely believe that we cannot 
say all Muslims are terrorists, just as we cannot say that all Chris- 
tians are fundamentalists—we also have fundamentalists among us, 
all religions have these small groups.’ 


Pope Francis seems to say that a “small group” of “fundamental- 
ists,” specifically “fundamentalists” who carry out “acts of terrorism” 
in the name of Islam, perpetuate the association of Islam to violence. 
The Holy Father identifies this linking of Islam to violence as a major 
contributor to the phenomena described as Islamophobia. 

The words “Islam” and “phobia” are combined to form the neolo- 
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And in your opinion, what must world leaders do? As you are not only the spiritual 
leader of Catholics, but also a moral leader on a global scale, what can be done con- 
cretely, is it possible to go further?” 

96. Pope Francis, “In-flight Press Conference of His Holiness Pope Francis From 
Istanbul to Rome,” Vatican Website, November 3o, 2014, https:/wva vatican valeon, 
tentfrancesco/en/speeches/z014/november/documents/papasfrancesco_so1 1130, tu 
rchia-conferenza-stampa.html. 
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gism of Islamophobia. Islam, of course, denotes the religion of Mus- 
lims, literally meaning submission, resignation, or reconciliation to 
the will of God coming from the root “Salam?” or a notion. of “peace,” 
as the fruit of this submission.” Phobia is generally understood as 
“an exaggerated usually inexplicable and illogical fear of a particular 
object, class of objects, or situation,” as opposed to a rational fear. 98 
Thus, literally, Islamophobia indicates the irrational fear of Islam. 

Regarding Islamophobia in the international arena, the OIC is 
arguably the most vocal entity in defining and advocating against it. 
With a membership of fifty-seven states in the Middle East and 
North Africa (MENA) Region and beyond, the OIC is the second 
largest inter-governmental organization after the United Nations.2? 
Through its “Islamophobia Observatory,” the OIC has published 
yearly reports since 2008 to raise international awareness of Islamo- 
phobia “as harmful to global efforts for peaceful coexistence, harmo- 
nious and multicultural socictics.”!°° The OIC has recently offered 
the following definition of Islamophobia: 


Islamophobia is a contemporary form of racism and xenophobia 
motivated by unfounded fear, mistrust, and hatred of Muslims and 
Islam, Islamophobia is also manifested through intolerance, dis- 
crimination, unequal treatment, prejudice, stereotyping, hostility, 
and adverse public discourse. Differentiating from classical racism 
and xenophobia, Islamophobia is mainly based on stigmatization of 
a religion and its followers. As such, Islamophobia is an affront to 
the human rights and dignity of Muslims.10" 


The OIC concludes that the prevalent attitude in the West is that 
“being Muslim should be confined to the private space, as the per- 
ceived fashions or societal behavior linked to Islam are seen as a 


97. See çL and ,SLslin the Hans Wehr Arabic English Dictionary (4 edition), 

98. See “phobia” in the Merriam Webster Online Dictionary, http:/hvwve.mer- 
riam-webster.cor 

99. The Organiza 
Joicv2Ipagelp i 


sn for Islamic Cooperation, “History,” http://www.oic-oci.org 
p_tef=266lan=en. te Saree ee 
100. Islamophobia Observatory of the Organization of Islamic Cooperation, 
Seventh Ole Observatory Report on Islamophobia, Jeddah: Organization of Islamic 
Cooperation, June 2014 hitp:/www.cic-oci.org/uplosdiislamophobis/2ox4/enIrepor 
{slislamophobs_yth_report_2014-pdF, 10. 
101. Ibid. 
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threat to the established way of being in those societies”!02 In 
response, the OIC has dedicated special attention “to local Muslim 
communities living in the West, as these are the main victims,”103 

Generally, the situation “confirms the OIC’s concerns and appre- 
hensions that in some Western societies Islam was being increasingly 
misperccived as a religion of intolerance”! The OIC noted that 
Western media “continued to play a key role in promoting and dis- 
seminating an anti-Muslim culture,” with a “continuous focus on the 
issue of ‘Islamic extremism” that “steadily consolidated negative ste- 
reotyping of Muslims.”!5 However, a key question is both raised and 
answered in the OIC Report: “What accounts for this trend toward 
more negative views of Islam and Muslims? Surely this trend is due 
in part to the drumbeat of alarming news linking Muslims with vio- 
lent events.”!06 

After briefly discussing Islamophobia, Pope Francis then turned to 
Christianophobia. He explained: 


It’s true, I'm not going to soften my words, no. We Christians are 
being chased out of the Middle East. In some cases, as we have seen 
in Iraq, in the Mosul area, they have to leave or pay a tax which then 
makes no sense. And other times they push us out wearing white 
Sloves. ... It's as if they wished that there were no more Christians, 
that nothing remain of Christianity. In that region this is happen- 
ing. It's true, it’s first of all a result of terrorism, but when it’s done 
diplomatically with white gloves, it's because there's something 
behind it. This is not good.!97 


Essentially here the Holy Father links Christianophobia to the desire 
for the eradication of Christians and of Christianity and to the subse- 
quent exodus of Christians from the region, Among the causes of this 
exodus of Christians alluded to by Pope Francis are terrorism and 
then policy, or acts done “diplomatically with white gloves? with this 
latter category being noteworthy “because there is something behind 


it” 
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The Holy See has not issued an official definition of the term 
Christianophobia, though both Pope Benedict and Pope Francis have 
spoken in reference to it.!°8 However, the former Vatican Secretary 
for Relations with States, H.E. Dominique Mamberti, has described 
Christianophobia as a phenomenon understood in three aspects: 
erroneous education or disinformation regarding Christians and 
Christianity, intolerance and discrimination against Christian citi- 
zens through legislation and administrative decrees, and actual vio- 
lence and persecution.!09 

The Observatory on Intolerance and Discrimination against Chris- 
tians offers a similar explanation.!!° The Observatory explains that 
Christianophobia describes “the phenomenon of intolerance and 
discrimination against Christians.” Consisting of the “words ‘Chris- 
tian’ or ‘Christ’ and ‘phobos; the term means, therefore, an irrational 
animosity towards Christ, Christians, or Christianity as a whole.”!!! 

With regard to the phenomena generally, in the Middle East the 
Christian population has dropped from 20 percent of the total popu- 
lation to 5 percent and falling.!!2 In Egypt, thousands upon thou- 
sands of Coptic Christians continue to experience persecution, 
violence, and massacres.!!? In Iraq, countless churches have been 
destroyed and numerous Christians persecuted, violated, and killed, 
causing hundreds of thousands of Christians to flee.'!4 The situa- 
tions in Syria, Iran, Pakistan, and elsewhere remain tragic,!'5 

Regarding what should be done, Pope Francis said the following: 


108, For example, see Benedict XVI, “Address On The Occasion Of Christmas 
Greetings to the Roman Curia,’ Vatican Website, December 20, 2010, htip:/w2.vati- 
«an.va/content/benedict--i/enfspeeches/2010/december/documents/hf_ben-xvi_sp 
¢_20101220_curia-auguri.html. es eh 

109. “Combattere la cristianofobi mofobia e l'antisemitismo,” L'Osserva- 
tore Romano, January n, 2008, http:/inevs puscit/rassegnalgeno8.pdf. 

110, See Intolerance Against Christians, “About Us?” http://wwrwintoleranceag 
ainstchristians.ewabout/about-ushtm. A È 

111. For information on the history of the term, sce Intolerance Against Chris- 
tians, “Terminology,” htip://wwwintoleranceagainstchristians.culaboutlterminolog 
yhtml. 

112, Allen, The Global War, 116. 

113, Ibid., 120-24. 

114. Ibid., 134-39. 

115, Ibid., see generally Chapters 3and 5. 
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Itold the President [Erdogan] that it would be good to issue a clear 
condemnation against these kinds of groups. All religious leaders, 
scholars, clerics, intellectuals and politicians should do this. This 
way they hear it from their leaders’ mouth. There needs to be inter- 
national condemnation from Muslims across the world. It must be 
said, “no, this is not what the Qur'an is about!” 

[W]hen the new Turkish Ambassador to the Holy See came to 
deliver his Letters of Credence, over a month and a half ago, I saw 
an exceptional man before me, a man of profound piety. The Presi- 
dent of that office was of the same school. They said something 
beautiful. They said: “Right now it seems like interreligious dia- 
logue has come to an end, We need to take a qualitative leap, so that 
interreligious dialogue is not merely: ‘What do you think about 
this?” We need to take this qualitative leap, we need to bring about a 
dialogue between religious figures of different faiths?116 


It seems that the Holy Father is calling for clear international con- 
demnation from the International Muslim community and, in agree- 
ment with the Turkish officials, a “qualitative leap” in interreligious 
dialogue. 

In this regard, the Holy Father’s recent address to the Pontifical 
Academy of Arabic and Islamic Studies (PISAI) is poignant.!!7 He 
noted that: “One needs to pay attention to avoid falling into the snare 
ofa facile syncretism which would ultimately be an empty harbinger 
ofa valueless totalitarianism, as a soft and accommodating approach, 
which says ‘yes’ to everything in order to avoid problems ends up 
being‘a way of deceiving others’! ® The Holy Father issued the invi- 
tation to “return to the basics” of the “encounter” with the other.!9 
As such, if “one begins from the premise of the common affiliation in 
human nature, one can go beyond prejudices and fallacies and begin 
to understand the other according to a new perspective.”!20 

Thus, double standards in the international consideration of dis- 


116. Francis, “In-flight Press Conference From Istanbul to Rome.” 

117. Francis, Address to Participants în the Meeting Sponsored by the Pontifical 
Institute for Arabic and Islamic Studies, Vatican Website, January 24, 2015, httpiffwz, 
vatican.va/content/francescofen speeches/2015 january idocuments/paps-francesco 
~20150124_pisai,html, 

118. Ibid. 

119, Ibid. 

120. Ibid. 


202 


Moving Past Phobia and Neologisms 


crimination and violence perpetuated against Christians in MENA 
Region—and the ideas that foster these phenomena—are unaccept- 
able.'2! For example, imagine if the Pope today called for the 
destruction of all the mosques in Europe? Even more absurdly, imag- 
ine if the Vatican today issued official educational materials teaching 
that the life of a Muslim is worth a fraction of that of a free Christian 
male, Muslims are swine, and Christians are to hate Muslims? 

This returning to the basics of encounter would take us to the 
point that, as described in the words of the Grand Mufti of Lebanon 
during the recent Synod for the Church in the Middle East, “when 
Christians are wounded, we ourselves are wounded.”!22 Stated 
another way, in the words of Benedict XVI, “whatever damage is done 
to another in any one place, ends up damaging everyone”? It was 
thus that the words and ideas of that Synod were meant to be a “clar- 
ion call, addressed to all people with political or religious responsib’ 
ity, to put a stop to Christianophobia; to rise up in defense of refugees 
and all who are suffering, and to revitalize the spirit of reconcilia- 
tion” 4 

This way of thinking is beneficial to all parties involved, Violence 
and the proliferation of violence against Christians in the MENA 
Region perpetuate the linking of Islam to violence in the Western 
Media, Through an outspoken defense of the rights of Christians in 
the MENA Region, bearing the fruit of concrete and concerted action 
on their behalf, the OIC and similar groups could make greater 
strides in their mission to uproot what they term as Islamophobia 


121. The Holy Father had this to say in his address to the President of Turkey: 


Tothis end itis essential that all citizens—Muslim, Jewish, and Christian—both in the pro- 
vison and practice of the law, enjoy the same rights and respet the same duties. They will 
{hen find it easier to see each other as brothers and sisters who are travelling the same path, 
veching always to reject misunderstandings while promoting cooperation and concord. 
Freedom of religion and freedom of expression, when truly guaranteed to cach person, will 
help friendship to flourish and thus become an eloquent sign of peace. 

Pope Francis, Vatican Website, “Meeting With the President, Prime Minister and 
Civil Authorities” November 28, 2014, https//wa.vatican.valcontent/francesco/en! 
speeches/2o14/november!documents/papa-francesce_20141128 turchla-incontro-au 
torita.himl. i x $ 
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from Western Society.!25 As Fr. Samir Khalil Samir points out, per- 
haps the fear of Islam in the West is more accurately described as 
“fear of the aggression” associated with Islam. 126 

It is precisely this process of questioning and discussion that is 
crucial to the discernment of modern modalities of coexistence, at 
the personal, confessional, and societal level. The diversity of 
responses to these questions can be disconcerting, but in this tension 
of encountering the other, the imperfection of one’s humanity is 
truly evident. From this shared humanity the bonds of unity are rec- 
ognized, and the common fragility of man’s existence is seen through 
the lens of our capacity to appreciate the goodness of life and ugli- 
ness of violence and death both individually and collectively. Tran- 
scending thus the limits of both that which we had previously 
conceived possible in ourselves and in our conception of the other, 
and that which we perceived to be possible in the other and their 
conception of us, this “qualitative leap” can occur. This leap takes us 
from speaking of tolerance for a tolerated entity toward an equality 
and non-discrimination that sees not Christian, Jew, or Muslim but 
rather, a human being. 

The words of the Egyptian President Abdel Fattah Al-Sisi are note- 
worthy here. In contending that a “religious revolution” is necessary, 
and one which “the entire world” awaits, he says: 


It’s inconceivable that the thinking that we hold most sacred should 
cause the entire Islamic world to be a source of anxiety, danger, kill- 
ing and destruction for the rest of the world. Impossible! That 
thinking—! am not saying “religion” but “thinking”—that corpus 
of texts and ideas that we have sacralized over the centuries, to the 


125. In this regard, Pope Francis in his “Address to President Erdogan” also noted 
during his trip to Turkey, 
Fanaticism and fundamentalism, as well as irrational fears which foster misunderstanding 
and discrimination, need to be countered by the solidarity of all believers. This solidarity 
must rest on the following pillars: respect for human life and for religious freedom, that is 
the freedom to worship and to live accordingto the moral tea igion; com- 
mitment to ensuring what each person requires for a dignified lifes and care for she natural 
‘environment. The peoples and the states of the Middle East stand in urgent need of such 
solidarity, so that they can “reverse the trend” and successfully advance a pesce process, 
repudiating war and violence and pursuing dialogue, the rule of lave and justice. 
126, Edward Pentin, “Paris Terror Attacks: What They Did Is in the Name of 
Islam,” National Catholic Register, January 13, 2015, tip: /wwnw.ncregistercom/dally- 
news/paris-terror-attacks-what-they-did-is-in-the-name-of-islamaixzz3RBspFpl6. 
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point that departing from them has become almost impossible, is 
antagonizing the entire world. It’s antagonizing the entire world! Is 
it possible that 1.6 billion people should want to kill the rest of the 
world’s inhabitants—that is 7 billion—so that they themselves may 
live? Impossible!!?7 


The assessment by Pope Benedict XVI with regard to those voices 
wishing to unify Christians and Muslims is equally applicable here: 
“this and similar voices of reason, for which we are profoundly grate- 
ful, are too weak.”!?8 There is much to be done. Research and critical 
analysis must support these “voices of reason” in both the East and 
West, of both Christians and Muslims, in seeking reformation of 
what “behind it” is “not good.” 


Conclusion 


International condemnation of atrocities committed against Chris- 
tians is acutely necessary, but this condemnation alone is not 
enough: we must move forward to confront the violent ideologies 
that underlie and motivate the persecution of Christians. In giving a 
brief overview of Sharia law generally, an initial structure was given 
to consider the interpretations of the Islamic State. By examining the 
Islamic State and some specific examples of its interpretation of 
Sharia law, a violent ideology behind the persecution of Christians 
was scen, An approach to considering these complicated issues fol- 
lowed, arguing that together people must confront and work against 
the discrimination and persecution of Christians and those ideas 
behind it, wherever and however they occur in the global socio-reli- 
gious context. With Christians working as well to counter discrimi- 
ration against Muslims, this approach would assist in breaking the 
association of Islam with violence and thus benefit Christians and 
Muslims alike in the common quest for peace. 


127, John Hayward, “Egyptian President Al-Sisi Calls for an Islamic Reforma- 
tion’ Breitbart News, January 9, 2015, hutp:/iwww.bretbart.com/national-security/ 
sorsJoxloglegyptian-president-al-sisi-cals-for-an-islamic-reformation\; Dana Ford, 
Salima Abdelaziz and lan Lee, “Egypt's President Calls For a ‘Religious Revolution; 
CNN, January 6, 2015, http//edition.cnn,com/z01s/0106/afrca/egypt-president-spe 
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The Theory of Religious Freedom 


Fr. Piotr Mazurkiewicz 


IN ORDER TO sensibly speak about freedom, one must assume that 
the world is not completely determined in its course. At least from 
time to time a local irregularity appears, a small miracle that cannot 
be explained away solely by reference to the chain of cause and effect. 
A novum, capable of changing the course of history even to a mini- 
mal degree, is introduced by man. Man possesses the inherent capac- 
ity to undertake or forsake certain action, to act one way or another. 
Action is understood as the ability to initiate or the power to generate 
certain acts that are not determined by factors external to the person. 
The power to initiate (the Latin initium is attributed to Man, whereas 
the word principium refers to of the rest of the created world)— 
writes Hannah Arendt—appeared in the world with the creation of 
Man, who alone is endowed with the capacity to determine the run 
of events in the physical world, to initiate and rupture causal chains! 
This means that the future is a time open to human activity. By no 
coincidence does the reflection on man's freedom appear in St. 
Augustine in the context of his objection to the cyclical concept of 
time, which he simply labels as nonsense. A unique experience in 
the capacity to rupture the causal chains and to begin something 
completely new is the act of forgiveness through which man frees 


1, See H. Arendt, The Life of the Mind: I, Willing (Harcourt Brace Jovanovich: 
1978), 185; J. Tischner, Spór o istnienie czlowieka (The Dispute over the Existence of 


Man) (Wydawnictwo Znak, Kraków 1998), 307. a 
2. See St. Augustine, De Civitate Dei, XII, 21, hitp://www.thelatinlibrary.com/aug 


ustinc/civiz.shtml. 
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himself and others from decisions and actions performed in the 
past.? 

In order for freedom to exist, the absence of determinism is a nec- 
essary, but insufficient condition. “To be free,” writes Robert Spae- 
mann, “one must be able to do what one wills.” Consequently, one 
needs to be free from an external obstacle. No one and nothing from 
the outside may interfere with a person’s actions. The more indepen- 
dence one has in setting out the objectives of one’s actions and the 
more effectively one executes one's will in the world, the more one is 
master of oneself. This emancipative dimension of freedom signifies 
that a person's life can very well be the fruit of implementing a self- 
made design, a deliberate activity, even if in pursuit of a chosen goal 
the person has to, more than once, diverge from the set path, 
acknowledging the supremacy of some sort of past and the necessity 
to give way to encountered obstacles. 


The Freedom of the Ancients 


Antiquity divided people into free men and slaves; those who of their 
very nature were made to give out orders, and those who out of their 
very nature were born to follow them.> Hence freedom is not the 
outcome of the willed activity of an interested party, but the conse- 
quence of a natural hierarchy in the universe, The possibility of liber- 
ation means that the hierarchy does not hold absolute power over 
human society. The freedom of a freedman is essentially negative: 
owing to emancipation (manumissio) the freedman is no longer a 
slave. His status acquires meaning only by reference to the previous 
state of enslavement. Liberation does not occur based of the inter- 
ested party’s decision, but derives from the action of the authority 
that introduced the distinction between free men and slaves. The act 
of manumission itself could be subjected to certain conditions in 


3. See H. Arendt, The Human Condition (The University of Chicago Press: 1998), 
agi. 

4. R. Spaemann, Persons, “The Difference between ‘Someone’ and ‘Something,”” 
Oxford Studies in Theological Ethics: 2006, 198, 

5. “He then is by nature formed a slave who is qualified to become the chattel of 
another person, and on that account is so, and who has just reason enough to know 
that there is such a faculty, without being indued with the use of it” (Aristotle, Poli. 
A Treatise on Government, 254, Books. tips/litun.es/pUtSaKx), 
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favor of the former owner and revoked if they were not met. A freed- 
man was therefore burdened with responsibility for his own freedom 
in so far as he could possibly lose it once again 

We owe to Plato the discovery that external freedom is insufficient 
to call someone free. A person may well be enslaved not only by 
another person, but also by his/her own disorderly passions of lust 
and wrath. It is, however, of no significant importance whether one 
is the victim of one’s own or another's nature. One can, therefore, be 
free in the outside world and yet internally enslaved. The fact that the 
impediment preventing one from doing what one wants is external 
does not make it less real.” Freedom, therefore, turns not only out- 
side, achieving something in the world, but also inside, removing the 
impediments that linger within the individual. The notion of inter- 
nal enslavement implies the existence of a hierarchy in the psycho- 
logical order, which is based on the urge to subordinate emotions to 
the power of reason, Internal freedom is the consequence of liberat- 
ing oneself from the inferior areas of one’s personality. “The experi- 
ences of internal freedom,” according to Hannah Arendt, “are 
derivative in that they always presuppose a retreat from the world 
where freedom was denied, into an inwardness to which no other has 
access." 

In societies built according to the liberal paradigm, freedom is 
usually associated with negative freedom, a freedom from obstacle 
and external interference. Ironically, claims Nicolas Berdyaev, “nega- 
tive freedom, completely unknown to the ancient world, and also in 
a form unknown in the Jewish world, was first revealed to the world 
by Christianity.”? The Greeks knew rational, positive freedom result- 
ing from the knowledge of truth.! Being free is finding one’s place in 


6 See Z. Bauman, Freedom (Open University Press: 1998), 31- 
7. "Weare well aware—wrote later on St. Paul—that the Law is spiritual: but Tam 
a creature of flesh and blood sold as a slave to sin, I do not understand my own 
behaviours! do not act as I mean to, but I do things that I hate” (Letter to the Rom- 


ra14-15). TAR 
a pan ‘Arendt, Between Past and Future: Bight Exercises in Political Thought 
in Classics: 2006), 145- y 7 
en is interesting, that only Epicurusacknowledged freedom, as an indetermin- 
sam and he connected it with Chance!" N. Berdyaev, “The Metaphysical Problem of 
Freedom? hutp/mwve.berdysev-com/berdiaeviberd_ib/sg28_s2s-hirl. 
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the harmony of the world, freeing oneself, thanks to reason, from the 
threat of irrationality and chaos, of which the Greeks were terrified,1! 
To this world of positive freedom, Christianity introduced the princi- 
ple of negative freedom, understood as indeterminism.)? It is free- 
dom toward good and evil as well. The Greeks assumed that lib- 
eration is obtained by the knowledge and implementation of truth, 
The “rationality of good” made its fulfilment a rational necessity. 
Principles that stood in contradiction to it were considered coinci- 
dental and irrational. The Greek understanding of good was not 
linked to freedom.!3 This is well rendered in the words of Aristotle: 
“Everything is ordered together to one end; but the arrangement is 
like that in a household, where the free Persons have the least liberty 
to act at random, and have all or most of their actions preordained 
for them, whereas the slaves and animals have little common Tespon- 
sibility and act for the most Part at random; for the nature of each 
class is a principle such as we have described”! Hence in modern 
times we are dealing with a total reversal of the meaning of the word 
“freedom” in comparison to its ancient understanding. According to 
the contemporary take, free people, ie, undetermined in their 
action, “could be considered as similar to ancient slaves, who know 
not what they do,” remarks Pierre Aubenque, “while the actions of 
fice people would, according to ancient criteria, appear more or less 
predetermined,”!5 Additionally, their freedom is of a heteronomic 
nature, because although they establish some sort of order in the 
Polis and grant themselves some rights, yet the order is inscribed in 
the order of the universe, which is independent of them. 

Negative freedom is in Practice a freedom not only in relation to 
good and evil, but also in relation to God, whom man can reject, 
which is reflected in the idea of the original fall (see Book of Genesis 
3). God, according to the Bible, created human beings as free and 


1 $ee N, Berdyaev, The Meaning of History (Transaction Publishers: 2006), 110, 

12, See “The Metaphysical Problem of Freedom.” 

13. See The Meaning of History, no. 

14, Aristotle, Metaphysics, 10753, http//www. perseus.tufis.edu/hopper/textłdoc 
=Perseus93Atext9h3A19994 .00523ADookY63D12%3Asection%e Diary, 

i oga P Aubenque, La Prudence chez Aristote (Presses Univetsitanes de France, 
Paris 1963), 91. 
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withdrew, leaving them to their own judgement (God “made them 
subject to their own free choice,” Sirach 1524). Christian freedom 
does not guarantee man's choice of God, or good, or even that man 
will abstain from destroying himself. Yet it is absolutely necessary, for 
Christianity professes that “good is the fruit of spiritual freedom, and 
only the good that is the fruit of the freedom of the spirit has genuine 
value and is authentic good.”!* Freedom carries the risk of choosing 
evil, but without freedom effectuating true good is impossible,!7 

If negative freedom were the only kind of freedom, man would 
ultimately end up subdued to the necessities of his lower nature, his 
urges, and the world would inevitably submerge in anarchy. Chris- 
tianity—according to Berdyaev—found the secret of reconciling 
both types of freedom, by establishing their hierarchy. “In the correct 
understanding, when one does not reject the primary [negative] 
freedom and acknowledges its existence, the second type of freedom 
is the higher and final freedom, a genuine liberation of mankind and 
the world. True liberation is gained through learning and enacting 
truth that includes freedom.”!® Both types of freedom, positive and 
negative, exist jointly, or else each of them separately evolves into the 
reverse of freedom: anarchy or despotism. Freedom assumes the 
knowledge of truth. “A measure of truth,” wrote Józef Tischner, “is 
how far we have tamed the world, We tame the world by knowing it. 
As a result of knowledge, the world ceases to scare us; we understand 
it, we know what it is that serves which purpose, what we can expect 
of the world and in it. With the knowledge of the world also comes 
the knowledge of the self. Knowledge uncovers the wisdom of the 
world as well as our own wisdom. Freedom reaches as far as wis- 
dom.” Good appears on the horizon of human knowledge. The 
knowledge of truth and good does not enslave man; however, it does 
not impose itself with absolute necessity, but appears as a possible 
object of authentic choice. It also presupposes the possibility of its 
rejection. Freedom, therefore, may breed evil, yet there is no good 
without freedom. “Christianity proclaims the freedom of good,” 
writes Berdyaev “and that only such good can possess a true value 


16. Berdyaev, The Meaning of Historyn0. 
17, See “The Metaphysical Problem of Freedom: 
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and reality. It denies the compulsory and reasonable necessity of 
good.” 

The freedom of the ancients is a freedom within a community. 
This is suggested by the ctymology of both the word “freedom” and 
“community.” Freedom (Greek elettheria, Latin libertas) is perceived 
as a relation and in relation: exactly the reverse of individual auton- 
omy and self-reliance.?! The primary meaning of the idea of freedom 
is not negative in the least—it is nothing to do with the absence of an 
obstacle, the removal of obstacles, or freedom from oppression, “It is 
deeply positive—both in a political, biological and physical mean- 
ing—and conveys expansion, development, and common growth, or 
the growth that means sharing,”2? Roberto Esposito reminds also the 
Latin etymology of the word “community” (communitas), which is 
derived from the word munus: responsibility, service, unpayable 
debt, or a gift that one may not keep. Belonging to a community is 
linked with an unpayable debt, with committing oneself to the duty 
of a mutual gift, which further means one should go outside of one- 
self to turn to others. Belonging to communitas is inevitably tied toa 
loss, to “expropriation,” hence it potentially threatens one’s individ- 
ual identity and one’s freedom. Others gain the right to transgress 
one’s boundaries and to impact one’s decisions, The individual may 
seek protection from “being infected by others” through immuniza- 
tion, turning toward oneself and closing oneself up within “the shell 
of one’s person.” Immunization not only frees from the social debt, 
but also interrupts the duty of mutual giving, which is so crucial for 
the existence of a community.23 Christianity reconciles the two 
aspects: individual and communal, thanks to the notion of a person, 
as a separate being. Man as a relational entity can find fulfilment by 
remaining in a relationship with other people, in the manner of a 
free and responsible being, Social life is not something external to the 


20. N. Berdyaev, The Meaning of History, no, 

21. “Both the Indo-European core leuth or leudh from which originate the Greek 
term cleutheria and Latin libertas, and Sanskrit core frya, from which derive, în turn, 
English freedom and German Freiheit, they refer to something that has to do with the 
common growth... Both no doubt confirm the original communitarien connota. 
tion of freedom.” R. Esposito, Termini dela politicas Communit irimunit, biopolit- 
ica (Mimesis Edizioni 2008, Polish edition: Kraków 2015), 87, 

22, Ibid, 88. 

23, See ibid., 84. 
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human being, and at the same time man does not lose individuality 
by becoming a mere part of a collective 24 

The republican concept of freedom also emphasizes the positive 
aspect of community. “In the republican tradition freedom is not 
simply negative freedom, perceived as the lack of interference from 
outside, but as independence from an alien power that enslaves, even 
though it does not interfere with the subject’s domain of freedom.”?5 
Individual freedom may therefore be guaranteed only in a free, inde- 
pendent State. If the discussion about freedom were to be reduced to 
a dichotomy of negative and positive freedom, then republican free- 
dom would appear as an anachronistic manifestation of collectivism. 

Philip Pettit considers that the singled-out elements of a division 
do not refer to the same criterion. A possible solution to this incon- 
sistency is defining negative freedom not so much as lack of interfer- 
ence, but rather as lack of both subjugation and domination (absence 
of mastery) 26 The source of this concept is a reflection on the master- 
slave/servant relationship. In the intellectual experiment proposed by 
Pettit, he invites us to image a slave whose master is kind enough not 
to interfere in his affairs. It may turn out that the slave is shrewd 
enough to handle his master in such a way that he can achieve his 
‘own plans without obstacles. Although in this sort of situation inter- 
ference in the slave’s/servant’s freedom does not occur, nevertheless 
he is subjected to domination. The lack of interference results only 
from a coincidence which takes place in a given moment. It could 
happen that the master dies or the slave is sold to a less good-spirited 
master. Freedom as the lack of interference does not release the indi- 
vidual from a fear of possible change in the coincidental favorable 
circumstances. It only comes about when lack of domination is guar- 


24, See Pontifical Council for Justice and Peace, Compendium of the Social Doc- 
irine of the Church, 149, http:fowew.vatican.vafroman_curia/pontifical councils! 
justpeace/documents/re_pe_justpeace.doc_20060526_compendio-dott-soc_en-htm 
Is THE%20SOCIAL%20NATURE%6200F%020HUMAN%20BEINGS. 

25. Z. Krasnodębski, Demokracja peryferii (Democracy of the peripheries) (Wy- 

two slowo-obraz-terytoria, Gdańsk 2003), 281. 
a See RW ezchoslawski, “Czy ingerencja wyklucza wolność? Wokó? republi- 
atiskiego ujęcia libertas” (Whether interference excludes freedom? Around ihe 
Republican approach to libertas), in: J. Miklaszewska (ed), Liberalizm u schyiku XX 
wisku (Liberalism at the end of the twentieth century) (Wydawnictwo Meritum, 


Kraków 1999), 289- 
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as the possibility to act freely, and freedom as an instituti 
a tional e 
anteed status of the subject, perce 


Religious Freedom 


Religion is usually interpreted as man's relationship toward God, or 
more broadly speaking, to divinity (sacrum), to something that 
somehow goes outside of the world of phenomena, that is “beyond” 
People imagine God/divinity in different ways, which means no uni- 
versal “model of religion” exists, only various historical traditions, 0 
What they all share is a division of the world into that which is divine 
(sacred) and that which is human (secular). This is accompanied by 


30. Studying the Latin etymology of the term religion one can note a certain 
duality: Cicero's word religio derives from relegere, which means: to make things 
together again, reconsider something, read something again, repeat, proceed the 
same way. Hence religiosi are people who devote themselves to matters that concerns 
god, and they repeat it again and again (See Cicero, De natura deorum, il, 66, http:// 
‘www.thelatinlibrary.com/cicero/ndz.shtml#66). Religion this way understood is pri- 
marily a set of beliefs and practices relating to the gods specific to the people and 
transmitted by tradition. Re-reading involves the use of reason, hence the religio can 
also be seen as the opposite of superstitio—superstition. Early Christ 

often associated the word religion with re-igare, reconnect, bearing in mind, at frst, 
to connect man with God (and not with the tradition), from whom man had sepa- 
rated himself, and subsequently also believers among themselves. See Lactantius, 
Institutiones divinae, 1V, 28, hup://www.documentacatholicaomnia.eu/30_10_0240- 
0320-_Lactantiushhtml. Religion, therefore, is based on a personal relationship with 
God, which is realized in the community of the Church, The risen Christ is the only 
Mediator between the Father and men. At the same time, however, He has broken 
down the barrier which used to keep people apart, by destroying in his own person 
hostility, and making out of two kinds of people one man (See Leiter to the Ephe- 
sians 214). There is no Jew nor Greek, no slave nor freeman, no male nor female. 
(See Letter to the Galatians 3:28). All these features lose their importance by the fact 
that adoption of man by God makes all of them His foster children. Since religio was 
associated primarily with the search for God in the way of reason and the traditional 
worship of many gods, the Christians relatively late (approx. "4! c. AD) began 
using the word to describe their faith. St. Augustine, speaking of Christianity as a 
“true religion” combines religio with eligere, which means: to choose, and diligere— 
10 love (see St. Augustine, The Confessions, VII, 12 and X, 6, iBooks, httpsi/fitun.es! 
pl/CS3Kx.). Religion, therefore, has two dimensions: vertical and horizontal; is ful- 
filed through the implementation of the two commandments of love—for God and 
neighbor, (See J. Glodek, Nagie forum, Religia w amerykanskiej przestrzeni publicznej 
według Richarda Newhausa (The Naked Public Square. Religion and Democracy in 
America, by Richard John Neuhaus) (W drodze, Poznan 2014), 108-11, 
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a conviction that God is the first to turn to Man, to talk to him, and 
man only responds. In this relation, man feels somehow determined 
in what he is by the one who is greater and more primordial.3! 

Man is not only a free and rational being, but he is also naturally 
open to Transcendence (homo religiosus). The reason behind this 
openness seems to be the experience of the fortuitousness of the 
human existence, the frailty and perishability of one’s own existence, 
that of other people one is close to, and of the entire external world. 
Existential uncertainty felt particularly in extreme situations natu- 
rally triggers the need to turn to something or someone, who is the 
ultimate reason for the existence of the fortuitous.? The second sub- 
jective reason for the existence of religion is the potentiality of the 
human being, Man feels the need to constantly develop, to exceed his 
own limitations, to strive for the infinite. On the path to personal 
development he learns that finite goods cannot fully satisfy his 
desires. Seeking the absolute is inherent to human nature.3 “Thou 
awakest us to delight in Thy praise: for Thou madest us for Thyself” 

-Saint Augustine will say, “and our heart is restless, until it repose in 
Thee?” Man's interest in God does not simply result from curiosity. 
“The source of all preoccupation with metaphysics” writes Max 
Scheler, “is a bewilderment, that anything at all exists, rather than 
nothing, ... As opposed to this the basis of religion can be found in 
the love of God and man’s longing for ultimate salvation for himself 
and all things. Religion is first and foremost the path to salvation.” 

Every religion includes a certain number of doctrinal assertions 
about God, man, and the path to salvation. Consequently, we are 
dealing also with some rules (ethical, ritual, etc.) concerning man's 


31. See B. Wele, Filozofia religii (Philosophy of religion) (Wydawnictwo Znak, 
Kraków 1996), 38. 

32, “I became a great riddle to myself” wrote St, Augustine after the death of his 
friend. St. Augustine, The Confessions, IV, 4; See Z, Zdybicka, Cetowiek i religia (Man 
and Religion) (Lublin: Towarzystwo Naukowe Katolickiego Uniwersytetu Lubel- 
skiego, 1993), 167. 

33. See M. Piechowiak, Wolnolé religijna—aspekty filozoficzno, ligic 
freedom—philosophical and legal aspects) (Const toch Pre eons 
oftt1994-1995, Torusi 1996), 14. 

34, St. Augustine, The Confessions, I, 1. 

35. M. Scheler, Problem religii (The Problems of Religie iic 
Petter igion) (Wydawnictwo Znak, 
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proper behavior toward God, mankind, and the world.*6 When we 
speak of religion, however, what we have in mind are man’s internal 
actions. “The exercise of religion, of its very nature, consists before all 
else in those internal, voluntary, and free acts whereby man sets the 
course of his life directly toward God”? Internal religious acts are 
inalterable and do not fall under the jurisdiction of any human 
authority. The external dimension of religion—though indispens- 
able, because it is conditioned by man’s social nature—is secondary 
to its internal dimension2® The human adventure with religion 
begins from a spontaneous search for truth, and above all the ulti- 
mate, religious truth.’ The desire to learn the truth is man’s natural 
aspiration. This activity need not be enforced by coercion or an 
external authority. The impulses flow from man’s own interior, his 
“very nature.” On the path of searching for truth man must be free 
not only from external coercion, but also of psychological coercion. 
The point is therefore not only for man to be free to act, but to be 
free himself, capable of making autonomous and responsible deci- 
sions. Freedom from coercion rules out contravening the relation 
between man’s action/inaction, and his conscience, even if he 
chooses to change his religion." Attempts at controlling his internal 
acts from the outside, for instance by intimidation, manipulation, or 
moral pressure, are inadmissible. Truth imposes itself to man’s 
conscience only by virtues of truth itself, by gently, but firmly engulf- 
ing the mind? Coercion excluded by religious freedom is neverthe- 


36. See J.A. Ktoczowski, “Religia” (Religion), in B. Szlachta (ed.), Slownik spolec- 
any (Dictionary of Social: Sciences) (Kraków: Wydawnictwo WAM, 2004), 1064. 

37. Vatican Council 11, Dignitatis humanae, 3, http:liwew.vatican.valarchivel 
hist_councils/ii_vatican_couacil/documentsivat-ii_decl.196s1207_dignitatis-huma- 
nae _en.htmls, 

Sh See P. Milcarek, “Glosa: Uwagi do doktryny Dignitatis humanae” (Gloss: 
Noies to the doctrine Dignitatis humanae), Christianitas, 48-49 (2012). 151 (hereinaf- 
ter: GDH). 3 

59. St Augustine in these words expresses his most profound desire: Denm et 
animam scire cupio. Nihilne plus. Nihil onmino. (I desire to know God and the soul, 
And nothing more? Nothing whatever.) (St, Augustine, Solitoquia, 11-7, hutp//ollib- 
ertyfundorg/tiles/augustine-the-soliloquies)- 

40. Vatican Council I, Dignitatis humanae, 2 

41, See GDH, 123. 

42. See ibid. 

43. Sce Vatican Council II, Dignitatis humanae, 1. 
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less something distinct from an internal pressure caused by the 
imposition to the mind of the truth learned, for example, in discus- 
sion with its followers.*4 

Religious freedom is strictly tied to the freedom of conscience. 
Man secks the truth, but once he considers something to be the 
truth, he should embrace it by an act of will and subordinate his life 
to it. The reception of a discovered religious truth is a goal, served by 
religious freedom itself.5 The honesty of conscience, especially in a 
situation of choices concerning the meaning of human existence or 
its meaninglessness is a matter of fundamental importance. Man has 
the moral obligation to act in accordance with the judgement of con- 
science, especially with regard to the essential matter of the relation 
to God, even if in the particular case the judgement of conscience is 
incorrect. “The conformity of decisions with the judgement of the 
conscience is of fundamental importance for personal growth both 
when one chooses a strictly speaking religious position, and when 
one adopts a non-religious position.“ Yet even if one does not hon- 
estly search for truth, or ignores it after finding it, one does not lose 
the right to religious freedom, since—although one weakens one’s 
moral dignity—one does not lose one’s ontological dignity. Respect 
for human dignity requires recognition of man’s religious dimen- 
sion, and consequently of man’s right to religious freedom. 

By emphasizing the importance of the freedom of conscience we 
underscore the personal dimension of religious freedom, After dis- 
covering the religious truth, man is bound in his conscience to orga- 
nize his entire life according to its requirements.‘ Adhering to an 
identified religious truth fundamentally modifies the understanding 
of oneself and of the world, The individual's relation to God is not 


44, See GDH, 17: Truth can only be known and experienced in freedom; for this 
reason we cannot impose truth on others truth is disclosed only in an encounter of 
love." Benedict XVI, Ecclesia in Medio Oriente, 27, httpzltw2.vatican.va/eontentiben 
edict-xvilen/apost_exhortations/documents/hf ben-xvi exh 20120914. ecclesia t 
medio-oriente.html. ES 

45. See GDH, 127. 

46. M. Piechowiak, Religious freedom—philorophical and legal 

47. See John Paul Il, Christifideles laici, 39, hupulwavatean aeons 

/enlapost_exhortations/documents/hf jp-ii_exh_so121968_christf eles ai 


48. See Vatican Council Il, Dignitatis humanae, 2, 
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merely an “addition” to human life, but a constitutive element of the 
“being” and “existence” of an individual Hence in the life of an 
internally integrated individual there are no areas that can be exempt 
from the influence of the known religious truth. The whole of life 
receives a religious dimension, not only selected human activities 
such as private prayer, fasting, or almsgiving. Faith bears fruit in 
every aspect of activity and existence. A postulated or actual rift 
between faith and everyday life would point to incoherence in the life 
of a person.*? The difference in the perception of the world between 
a believer and non-believer is so great, that—as worded by Saint 
John of the Cross—“the divinely wise and the worldly wise are fools 
in the estimation of each other.” Life “in different worlds” does not 
mean that there is nothing in common between the two worlds. All 
people, independently of their attitude toward faith, have the same 
nature, which in turn means community between them is made pos- 
sible on the ground of natural law.5? 

Although the exercise of religion relies mainly on internal acts, 
“the social nature of man, requires that he should give external 
expression to his internal acts of religion: that he should share with 
others in matters religious; that he should profess his religion in 


49. See John Paul II, Christifideles laici, 39. 

50. See ibid.. 59. 

51. St. John of the Cross, The Spiritual Canticle, 26, 13 (Joseph Pich, 2012) 
huips:/litunesapple.comip\/book/the-spiritual-canticle/ids12376018%l=p/émt=n1, 
52. “Unlike other great religions—reminds Benedict XVI in Bundestag—Chris- 
tianity has never proposed a revealed law to the State and to society... Instead, it has 
pointed to nature and reason as the true sources of law.... Christian theologians 
aligned themselves against the religious law associated with polytheism and on the 
side of philosophy, and that they acknowledged reason and nature in their interrela- 
tion as the universally valid source of law.” Benedict XVI, “The Listening Heart 
Reflections on the Foundations of Law? Berlin, September 22, 201, http:/wa.vati- 
can.valcontent/benedict-xvi/en/speeches/20n/september/documents/hf_ben-xvi_sp 
¢20110922_reichstag-berlin.html, This does not mean that between God's law and 
positive laws of there can be no ties, only that one should not make it through reve- 
lation, but through natural law, which—although it comes from God—can be recog- 
nized by natural reason. “According to this understanding,” explains Benedict XVI, 
“the role of religion in political debate is not so much to supply these norms, as if 
they could not be known by non-believers—still less to propose concrete political 
solutions, which would lie altogether outside the competence of religion—but rather 
tohelp purifyand shed light upon the application of reason to the discovery of obj 
tive moral principles.” Benedict XVI, “Meeting with the Representatives of Brit sh 


iBooks. 
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community.”5? The external dimension, even if secondary in relation 
to the internal dimension, is just as an indispensable element of the 
religious experience. “Faith and the search for sanctity is personal 
only in the sense, that no one can replace the individual in his/her 
encounter with God. God cannot be sought or found otherwise than 
in true internal freedom.” Yet once the individual makes his reli- 
gious choice, his/her faith becomes a public matter. One cannot limit 
oneself to certain moments, or selected aspects of life; one is com- 
mitted to profess one’s faith and to act according to its principles in 
all circumstances. One does not admit the possibility of a divide into 
private life, in which one pursues religious practices, and public life 
in which one acts as if one where a non-believer. Such a dichotomy 
would resemble some sort of religious schizophrenia. Hence the 
reminder that in the case of believers, “There cannot be two parallel 
lives in their existence: on the one hand, the so-called spiritual life, 
with its values and demands; and on the other, the so-called secular 
life, that is, life in a family, at work, in social relationships, in the 
responsibilities of public life and in culture.”55 This holds true also 
for the choice of non-believers. It would be difficult to expect a non- 
believer to act as a believer in some situations. 

Justice requires ensuring the right to religious freedom also in the 


Society, Including the Diplomatic Corps, Politicians, Academics and Business Lead- 
ers; Westminster Hall, September 17, 2010, http://vv2.vatican.va/content/benedict- 
xvi/en/speeches/2010/september/documents/hf_ben-xvi_spe_20100917_s0 cieta-civil 
e.html. Universal ethical principles are available to anyone using properly his natural 
reason, and religion itself adds nothing in this respect. Novum contributed by reli- 
gion is its “corrective” role in relation to the natural reason. Religion is therefore to 
help man in being a fully rational being. It helps him, first, to free reason from 
superstition (superstitio). “Reason without Christian faith is always reason informed 
by some other faith, characteristicaly an unacknowledged faith, one that renders its 
adherents liable to error: (A. MacIntyre, God, Philosophy, Universities: A Selective 
History of the Catholic Philosophical Tradition (Rowman & Littlefield Publishers, Inc. 
2011), 153. The second type of “correction” is to bring to light new questions by rais- 
ing public awareness of such dimensions of existence through reason that man may 
not have noticed by himself. 

53. Vatican Council Il, Dignitatis humanae, 3. 

54. John Paul II, Homily in Lubaczów, June 3, 1991, http://w2.vatican.va/content/ 
it Ihomilies/1991/documents/h{_jp-fi_hom_19910603_messi-lubaczow 


55. John Paul II, Christifideles laici, 59. 
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external dimension, namely the freedom to practice religion in social 
life. Dignitatis humanae reads as follows: “Injury therefore is done to 
the human person and to the very order established by God for 
human life, if the free exercise of religion is denied in society, provided 
just public order is observed”55 As observed by Józef Krukowski: 


legal protection of religious freedom does not pertain to the con- 
tent of religious beliefs, namely respect for the relation between the 
individual and God, but rather concerns the behavior of people 
towards each other because of the truth about God. The objects of 
religious freedom protection are therefore relations between peo- 
ple, as the subjects of judicial relations, as a result of their assigna- 
tion to truth and good? 


The spiritual values of truth and good as such, are not protected by 
Law, only action leading to the achievement of those values. 

The State is the main entity responsible for ensuring that citizens 
have the possibility to exercise the human rights they are entitled to, 
including the right to religious freedom. It should therefore recog- 
nize and support the religious life of the citizens. This allows us to 
speak about the limited competencies of the State in the area of reli- 
gious freedom. Not only hostility, but also complete indifference 
(ignorance) of the State toward religion is abnormal.>* “There is 
[therefore] a need to move beyond tolerance to religious freedom.”5? 

The promotion of the right to religious freedom on the part of the 
State has two aspects: negative and positive. In the negative aspect, 
the authorities must not only abstain from attacking the citizens’ reli- 
gious freedom themselves but also adequately assure respect from all 
others. In the positive aspect, though the authorities may not direct 
the citizens’ religious life, they should establish conditions that would 
encourage people to exercise their right to religious freedom. By 


56. Vatican Council 1, Dignitatis humanae, 3- 

37, J. Krukowski, Kolcidl i paristwa, Podstawy telaci prawnych (Church and State, 
Fundamentals of legal relationships) (Redakcja Wydawnictw Katolickiego Uniwer- 
sytetu Lubelskiego, Lublin 2000), 91-92, 

58. See GDH,13). 

39. Benedict XVI, Ecclesia in Medio Oriente, 27. 

60. In this spirit spoke President Nicolas Sarkozy at the Lateran: 

C'est pourquoi j'appelle de mes voeux l'arènement d'une lac positive est-à-dire une 
Taraté qul, tout en veillant à la iberté de penser, d celle de croire et de ne paseroire, ne con- 
Sidi pas que les religionssont un danger, mais phtSt un atout. ne s'agit pas de modifier 
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guaranteeing the freedom to make choices in accordance to what an 
individual recognizes as right, public authorities creates conditions 
conducive to the individual's fulfilment as a moral being! In a situa- 
tion of conflict between a negative freedom of one person and a posi- 
tive freedom of another, it seems that on the grounds of Catholic 
doctrine priority is granted to positive freedom. It is above all the 
right to manifest one's faith, instead of hiding it and being free from 
questioning on the part of private or public figures of authority. 

An important role in this respect is played by culture. “At the heart 
of every culture lies the attitude man takes to the greatest mystery: 
‘the mystery of God,” writes John Paul II. “Different cultures are 
basically different ways of facing the question of the meaning of per- 
sonal existence. When this question is eliminated, the culture and 
moral life of nations are corrupted.”®? A faith fully received, becomes 
culture.® Hence the protection of religious freedom, taking into 
account the cognitive component of religious acts, must include con- 
sideration of the function of culture in human cognition. The postu- 
late of “religious neutrality of culture,” seen as barring access to or 
“purging” certain areas of culture of religious content, is a postulate 
leading to the limitation of man’s personal growth. “That is why 
the postulate of denominational neutrality is justified mainly to the 
extent that the State should protect the freedom of conscience of all 
its citizens, regardless of their religion or worldview. Yet the postulate 
to eliminate the dimension of sanctity from social and public life isa 
call for the establishment of an atheist State and atheist social life, 


les grands équilibres de la loi de 1905. Les Français ne le souhaitent paset les religions nele 

demandent pas II s'agit en revanche de rechercher le dialogue avec les grandes religions de 

France et d'avoir pour principe de faciliter la vie quotidienne des grands courants spirituels 

plutot que de chercher à la teur compliquer. 

“Discours de Nicolas Sarkozy au Palais du Latran,” 20 Grudnia 2017, http//www. 
france-catholique.fr/Discours-de-Nicolas-Sarkozy-au.htmi; see GDH, 199-41. 


61. See M. Piechowiak, Religious freedom—phitosophical and legal ayers 16. 
62, John Paul Il, Centesimus annus, 24, https wa-vatican.aleontentjohr paule 
iilenlencydlicalsldocumentsfhf_jp-ii_enc_o1051991_centesimus-annus hta T 
65, See John Paul, Letter to H.E, Cardinal Agostino Casaroli Secretary of State, 
May 20, 1982, http://www.cultura.va/content/cultura/en/magiste I 
Hondszionehiml. or ease 
64. See M. Piechowiak, Religious fredom—pilosophica and legal aspects, 17-18, 
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and has little to do with neutrality of worldview.” A thus-organized 
State of negative confessionalism®® would treat believers as second- 
rate citizens and could force them to give up their right to be guided 
by their own conscience in the public domain.” We would then be 
dealing with “an unfair exclusion of religion from public life,"68 or 
else the phenomenon of unjust secularization. This was pointed out 
by Rabbi Joseph Weiler in his speech in front of the European Court 


65. John Paul Il, Homily in Lubaczów, June 3, 1991. 

In 1905, the Law of the separation of Church and State, which replaced the Concordat of 
3604, was a painful and traumatizing event for the Church in France. Thelaw regulated the 
‘way that the principle of secularty was to be lived in France. In this context the law provided 
for freedomof worship alone;at the same time it relegated the religious factor to the private 
sphere and failed to acknowledge the place of religious life and the Church institution in 
society, Thus, the religious journey of the human being was considered simply to be a pere 
sonal sentiment, thereby overlooking the profound nature of the human being that is both 
personal and socialin allits dimensions, including the spiritual. However, since1920,we are 
grateful to the French Government itself for having recognizedin a ceriain way the place of 
rdligion in sociallife, the personal and social religious dimension and the hierarchical com- 
position of the Church that constitutes her unity. 

John Paul I, Letter to the Bishops of France, Rome, February 1, 2005, http:// 
wawvatican.va/content jjohn-paul-ii/en/letters/005/documents/hfjp-ii_let_2005021 
1 french-bishops.html. 

66. Paul VI, To the Diplomatic Corps, January 14, 1978, in: G. Filibeck, Human 
Righis in the Teaching of the Church from John XXIII to Jolin Paul If (Libreria Editrice 
Vaticana: Vatican City, 1994), 327. 

67. John Paul II draws attention to this in the context of attempts to coerce civil 
servants and health professionals to behave in a non-religious way or even to fulfill 
the law contrary to their conscience: “Individual responsibility is thus turned over to 
the ci 1g of personal conscience, at least in the public sphere.” 
John Paul I, Evangelium vitae, 69, hitp://w2.vatican.vafcontent/john-paul-ii/en/en 
‘yclicals/documents/hf_jp-ii_enc_2s031995_evangelium-vitae.html. 

Indeed, even the phenomenon of unbelief, a-religiousness and atheism, as a human phe- 
nomenon, is understood only in relation to the phenomenon of religion and faith It is 
therefore difficult, even from a“purely human” point of view to accept a position that gives 
only atheism the right of citizenship in public and soca life, while believers are, as though 
by principle, barely tolerated or are treated as second-class citizens or are even—and this 
has already happened—entirely deprived of the rightsof citizenship. 

John Paul If, Redemptor hominis, 17, http:/wa.vatican.va/content/john-paul 
enfencyclicalsidocuments/hf._jp-ii_enc_04031979_redemptor-hominis.html. 

68, See J, Habermas, Faith and Knowledge: An Opening Speech by Jürgen Hab- 
ermas accepting the Peace Price of the German Publishers and Booksellers Associa- 
tion, Paulskirche, Frankfurt, 14 October 2001, http://amsterdam.nettime.org/Lists- 
Archives/nettime-l-on/msgooroo.html. 
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of Human Rights in which he argued that secularity is not an empty 
category, equivalent to the absence of faith in the public domain. 
Forbidding religious access to the public sphere, removing religious 
symbols constitutes a choice in terms of outlook. A wall from which 
a crucifix was removed would not be a neutral wall, but an empty 
wall from which a crucifix had been deliberately removed. Such a 
decision would be an instance of hostility toward the phenomenon 
of religion, treaded due to prejudice as the manifestation of human 
weakness and a source of alienation.” It would be an instance ofa 
reductionist attitude to the human person, perceived as a being 
reduced to the horizontal dimension.7! 

A guarantee of religious freedom on the part of the State is tanta- 
mount to the absolute prohibition of imposing faith by force, includ- 
ing a ban of religious proselytism (dishonest or insufficiently justified 
incitement).’? Faith may be offered, but not imposed.’3 Public auth- 
orities, however, are committed to recognize the religious dimension 
of the individual, and to create a social climate conducive to the full 
enjoyment of all the aspects of the right to religious freedom to which 
citizens are entitled.” 

First and foremost, every individual is the subject of religious free- 
dom, independently of his/her attitude to religion. “The human per- 
son has a right to religious freedom,” we read in the Declaration on 
religious freedom: “This freedom means that all men are to be 
immune from coercion on the part of individuals or of social groups 
and of any human power, in such wise that no one is to be forced to 
act in a manner contrary to his own beliefs, whether privately or pub- 
licly, whether alone or in association with others, within due limits?75 


©. See Oral submission by Professor JHH Weiler on behalf of Armenia, Bul- 
saris, Cyprus, Greece, Lithuania, Malta, The Russian Federation and San Marino — 
Third Party Intervening States in the Lautsi Case before the Grand Chamber of the 
Furopean Court of Human Rights, Jane 30, 2010, http:/edlj.org/pdf/weiler Jautsi. 
third_parties_submission_by_jhh_weiler.pdf. 

70. See Paul VI, To the Diplomatic Corps, January 14,1978. 

71. See John Paul I, Redemptoris missio, 8, http://wa.vatican.va/contentijohn- 
paul-ilenfencydicalsdocuments/h¢_jp-ii_enc_o7121990_redemptoris-missio.heml 

72. See Vatican Council Il, Dignitatis humanae, 4 and 10, 

73. See John Paul Il, Redemptoris missio, 39. 

74, See John Paul Il, Christifideles laici, 39. 

75. Vatican Council I, Dignitatis humanae, 2, 
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Individual religious freedom has two aspects: positive and nega- 
tive. In the positive aspect it includes: 


1, Freedom to hold or not to hold a particular faith and to join the 
corresponding confessional community; 


2. Freedom to perform acts of prayer and worship, individually and 
collectively, in private or in public, and to have churches or places 
of worship according to the needs of the believers; 


3. Freedom for parents to educate their children in the religious 
convictions that inspire their own life, and to have them attend cat- 
echetical and religious instruction as provided by their faith com- 


4. Freedom for families to choose the schools or other means which 
provide this sort of education for their children, without having to 
sustain directly or indirectly extra charges which would in fact deny 
them this freedom; 


5. Freedom for individuals to receive religious assistance wherever 
they are, especially in public health institutions (clinics and hospi- 
tals), in military establishments, during compulsory public service, 
and in places of detention.7 


In the negative aspect, the freedom to which every individual i 
entitled includes: 


1. Freedom, at personal, civic or social levels, from any form of 
coercion to perform acts contrary to one’s faith, or to receive an 
education or to join groups or associations with principles opposed 
to one’s religious convictions; 


2, Freedom not to be subjected, on religious grounds, to forms of 
restriction and discrimination, vis-a-vis one’s fellow citizens, in all 
aspects of life (in all matters concerning one’s career, including 
study, employment or profession; one’s participation in civic and 
social responsibilities, etc.).7 


The possibility of exercising these rights should be guaranteed by the 
State to every individual, without any discrimination based on faith, 


76. John Paul Il, Message on the value and content of freedom of consci 
of religion, November 14, 1980, hitp:/iwa.vatican.va/content/jobn-pa 
sages/pont_messages/ig8o/documents/hf_jp-ii_mes_19800901_helsinki-act.html. 

77. Ibid. 
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Parents are a special subject of the right to religious freedom. This 
is a consequence of considering the family as a natural community, 
which as a result is also the subject of natural rights. This is expressed, 
in the“Charter of the Rights of the Family?” where we read: 


Parents have the right to educate their children in conformity 
moral and religious convictions, taking into account the 
aditfons of the family which favour the good and the dig- 
ld: they should also receive from society the necessary 
educational role properly. 


ping with their convic- 
: public subsidies are so 

ee to exercise this right without 
5: 


3. Parents have the right to ensure that their children are not com- 
pelled to attend classes which are not in agreement with their own 
zal and religious convictions. In particular, sex education is a 
£ righi of the parents and must always be carried out under 
ir close supervision, whether at home or in educational centers 
chosen and con: 


of parents are violated when a compulsory system of 
education is imposed by the State from which all religious forma- 
ion is excluded.’ 


These rights are vested in parents, since they are the first and princi- 
pal educators of their children. Other entities: persons, groups, insti- 
tutions, or the State play a solely auxiliary role, 

Due to the social nature of Man and religion, the right to religious 
freedom is inherent not only to individuals (individual freedom), 
and communities (community freedom), but to religious institu: 
tions as well (institutional freedom)?” It is exercised both in the pri 
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vate and public dimension, Individuals as well as communities have 
the right to freely enter the public domain based on prerogatives that 
should be guaranteed constitutionally. Believers also have the right to 
establish religious institutions, which on account of being religious 
institutions, should be treated by the State as a partner in the social 
dialogue.®° The proper subjects of this freedom remain individual 
people, who are nevertheless entitled to the right to act jointly and to 
institutionalize this activity, namely to establish an institution of a 
religious nature. 


Provided the just demands of public order are observed, religious 
communities rightfully claim freedom in order that they may gov- 
ern themselves according to their own norms, honor the Supreme 
Being in public worship, assist their members in the practice of the 
religious life, strengthen them by instruction, and promote institu- 
tions in which they may join together for the purpose of ordering 
their own lives in accordance with their religious principles." 


The opportunity to be guided by one’s own standards is what we 
call autonomy. In the ontological sense, this term means that a given 
entity has its own value and for this reason cannot be treated instru- 
mentally by another autonomous entity, particularly not by the 
State. In the normative sense, autonomy signifies that a given entity 
may apply its own law in a given field of activity? The respect for the 
autonomy of a religious community is linked with the non-interfer- 
ence of the State in the affairs of the community and the possibility 
for the community to acquire legal status. 

The rights of churches and religious communities include, inter 
alic 


80, “Expressly, it will be necessary to recognize and safeguard the di 
human person and the right to religious freedom in its threefold dimension: 
ual, collective and institutional.” John Paul If, “To a Study Session: Towards a Euro- 
pean Constitution.” Vatican, June 20, 2002, https://www.ewtn.com/library/PAPALD 
‘OC/)P2EURCO.HTM. 

81, Vatican Council If, Dignitatis humanae, 4. ae 

82, See J. Krukowski, Church and State, Fundamentals of legal relationships, 105. 

483, See EU Guidelines on the promotion and protection of freedom of religion 
or belief, htip://wurw.consilium.europa.ew/uedocs/cms_dats/docs/pressdate/EN/for 


affhs7585.pdf. 
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1. Freedom to have their own internal hierarchy or equivalent min- 
isters freely chosen by the communities according to their constitu- 
tional norms; 


2. Freedom for religious authorities (notably, in the Catholic 
Church, for bishops and other ecclesiastical superiors) to exercise 
their ministry freely, ordain priests or ministers, appoint to ecclesi- 
astical offices, communicate and have contacts with those belong- 
ing to their religious denomination; 


3. Freedom to have their own institutions for religious training and 
theological studies, where candidates for priesthood and religious 
consecration can be freely admitted; 


4. Freedom to receive and publish religious books related to faith 
and worship, and to have free use of them; 


5. Freedom to proclaim and communicate the teaching of the faith, 
whether by the spoken or the written word, inside as well as outside 
places of worship, and to make known their moral teaching on 
human activities and on the organization of society: this being in 
accordance with the commitment, . .. to facilitate the spreading of 
information, of culture, of exchange of knowledge and experiences 
in the field of education; which corresponds, moreover, in the reli- 
gious field to the Church’s mission of evangelization; 


6. Freedom to use the media of social communication (press, radio, 
television) for the same purpose; 


7. Freedom to carry out educational, charitable and social activities 
so as to put into practice the religious precept of love for neighbor, 
particularly for those most in need.® 


In the case of religious communities with international structures, 


it is possible to additionally identify the following freedom rights: 


1.With regard to religious communities which, like the Catholic 
Church, have a supreme authority responsible at world level (in line 
with the directives of their faith) for the unity of communion that 
binds together all pastors and believers in the same confession (a 
responsibility exercised through Magisterium and jurisdiction): 


84, John Paul Il, Message on the value and content of freedom of conscience and 
of reli 
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freedom to maintain mutual relations of communication between 
that authority and the local pastors and religious communities; 
freedom to make known the documents and texts of the Magister- 
ium (encyclicals, instructions, ec.); 


2. At the international level; freedom of free exchange in the field of 


communication, cooperation, religious solidarity, and more partic- 


ularly the possibility of holding multi-national or international 
meetings; 


3. Also at the international level, freedom for religious communities 
to exchange information and other contributions of a theological or 
religious natures 


In conformity with the principle of the equality of churches and reli- 
gious communities, the above rights are vested in all of those entities. 
The State should also ensure that none of them be subjected to dis- 
crimination. 

In the context of the presence of Christians in the Middle East and 
their relation with the Muslims, who constitute the vast majority of 
the societies living there, Pope Benedict XVI underlines the impor- 
tance of citizenship, guaranteed by the State and non-differentiated. 


‘The Catholics of the Middle East, the majority of whom are native 
citizens of their countries, have the duty and right to participate 


85. Ibid., Dignitatis humanae describes these rights as follows: 


Religious communities also have the right not to be hindered, either by legal measures or by 
‘administrative action on the part of government in the selection, training, appointment, 
and transferral of their own ministers, in communicating with religious authorities and 
communities abroad, in erecting buildings for religious purposes, and in the acquisition 
and use of suitable funds or properties. Religious communities also have theright not to be 
hindered in their public teaching and witness to thir faith, whether by the spoken or by the 
written word. However, in spreading religious faith and in introducing religious practices 
‘ceryone ought at sll times to refrain fromany manner of action which might seem to carry 
Shintof coercion or of a kind of persuasion that would be dishonorable or unworthy. espe- 
Gally when dealing with poor or uneducated people Such a manner of action would have to 
be considered an abuse of one’s right and a violation of the right of others. In addition, it 
comes within the meaning of religious freedom that religious communities should not be 
Prohibited from freely undertaking to show thespecial value of their doctrine in what con- 
Cernsthe organization of society andthe inspiration of ihe whole of human activity. Finally, 
theeocial nature of man and the very nature of religion afford the foundation of the right of 
men freely to hold meetings and to establish educational, cultural, charitable and social 
organizations, under the impulse of their own religious sense. 


Vatican Council Il, Dignitatis humanae, 4. 
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fully in national life, working to build up their country. They 
should enjoy full citizenship and not be treated as second-class citi- 
zens or believers. As in the past when, as pioneers of the Arab 
Renaissance, they took full part in the cultural, economic and scien- 
tific life of the different cultures of the region, so too in our own day 
they wish to share with Muslims their experiences and to make 
their specific contribution, .... It is wrong to claim that these rights 
are only Christian human rights. They are nothing less than the 
rights demanded by the dignity of each human person and each cit- 
izen, whatever his or her origins, religious convictions and political 
preferences. 


It is therefore not a question of the majority or minority religion, 
but of the inalienable right of every human person.’ Every human 
person is capable of understanding this right, regardless of the pro- 
fessed religion. 


Christians and Muslims agree that in religious matters there can be 
no coercion, We are committed to teaching attitudes of openness 
and respect towards the followers of other religions, But religion 
can be misused, and it is surely the duty of religious leaders to 
guard against this. Above all, whenever violence is done in the name 
of religion, we must make it clear to everyone that in such instances 
we are not dealing with true religion. For the Almighty cannot tol- 
erate the destruction of his own image in his children.®8 


A limitation on the right to religious freedom is implicit in the 
definition of the notion itself® “The right to religious freedom is 
exercised in human society: hence its exercise is subject to certain 
regulatory norms.’ However, strictly speaking it is not the right to 
religious freedom that is subject to limitations, but its exercise.9! One 
can say that the right to religious freedom is absolute in the internal 
dimension, but restricted in the external forms of expression? 


86. Benedict XVI, Ecclesia in Medio Oriente, a5. 

87. See John Paul Il, Redemptoris missio, 39, 

88, John Paul 11, “Meeting with Muslim Leaders” Abuja, March 22, 3998, http! 
wavatian.va content ohn-paul-iien/speechesigs6/march/documents/ntj 
€19980322_nigeria-muslim.html. 

89. See GDH, 123. 

90. Vatican Council II, Dignitatis humanae, 7, 

91, See GDH, 145. 

92. See footnote 102. 
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Although the exercise of the right to freedom is subject to certain 
internal moral limitations (in man’s conscience), nevertheless from a 
social point of view only those moral limitations are significant 
which have a bearing on regulatory norms, 

The particular role of the State in the field of protecting religious 
freedom stems from the fact that only the State has the instruments 
of law enforcement. Interventions of civil authorities should not, 
however, be executed in an arbitrary fashion or in an unfair spirit of 
partisanship. Its action is to be controlled by juridical norms which 
are in conformity with the objective moral order. These norms arise 
out of the need for the effective safeguard of the rights of all citizens 
and for the peaceful settlement of conflicts of rights, also out of the 
need for an adequate care of genuine public peace, which comes 
about when men live together in good order and in true justice, and 
finally out of the need for a proper guardianship of public morality. 
These matters constitute the basic component of the common wel- 
fare: they are what is meant by “public order”? “Society defends 
itself not against the execution of the right to religious freedom, but 
against abuses, that try to justify themselves by this right.” 

The principle of equality that is referred to here means that it is 
unacceptable to favor one of the parties at the expense of the other, 
but not to differentiate in a way that results from distributive jus- 
tice.” The equal treatment of citizens is not equivalent to the identi- 
cal treatment of whole religious communities, conditioned by, for 


93, Vatican Council If, Dignitatis humanae, 7. 

94, GDH, 147. 

95. See GDH, 147; The principle of equality in positive aspect means that reli- 
gious communities should be treated identically, where each of them equally has a 
Specific trait, and only because of this characteristic, and in a different way, where 
among them there are significant differences. If there is a specific feature of all reli- 
gious communities, the law should not make any differentiation among them. How- 
ever, if only one or some have that characteristic variation is required. This applies to 
eg» the possibility of regulating the legal situation of the Catholic Church by an 
international agreement. In negative aspect equality means giving no preference to 
any of the religious communities in a way that would mean discrimination against 
‘ther religious groups. The State, therefore cannot grant any special rights to one of 
the communities where all of them have the same attributes. See J. Krukowski, 
‘Church and State. Fundamentals of legal relationships, 278-80; See P. Mazurkiewicz, 
“Autonomy of the Church and Freedom of Religion in Poland" in: G. Robbers (ed), 
Church Autonomy (Peter Lang, Frankfurt am Main 2001), 364-65. 
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example, their contribution to the common good. “If, in view of 
peculiar circumstances obtaining among peoples, special civil recog- 
nition is given to one religious community in the constitutional 
order of society, it is at the same time imperative that the right of all 
citizens and religious communities to religious freedom should be 
recognized and made effective in practice. Finally, government is to 
see to it that equality of citizens before the law [...] is never violated, 
whether openly or covertly, for religious reasons. Nor is there to be 
discrimination among citizens.” The judicial position of individual 
citizens cannot be differentiated based on their personal denomina- 
tion or religious involvement? 

The criterion of limiting the execution of the right to freedom is 
juridical (good order) and moral (public morality), yet the latter 
only pertains to public activities, their public reception and social 
consequences. Public order, as the main component of common 
good, indispensable for the survival of society, is the reference point 
in assessing the need to apply judicial limitations and not the entire 
common good. Nor is it the reason of the State, as defined by govern- 
ments. The protection of religious freedom cannot be suspended 
when an extraordinary danger threatens the survival of a nation.®® 
The previous sentence includes a norm that limits the limitation 
norm: the goal of preserving integral freedom in society means that 
the right to religious freedom is not just one of many human rights, 
but the most fundamental right, which is inherent not because of 
man’s subjective disposition, but based on his very nature. Religious 
freedom is the first of human liberties and the foundation of all 
remaining human rights. In a way, it forms the axis of human rights. 
“The civil and social right to religious freedom,” writes John Paul II, 
“inasmuch as it touches the most intimate sphere of the spirit, is a 


96. Vatican Council II, Dignitatis humanae, 6, 

97. See GDH, 143. 

98. According to the International Covenant on Civil and Political Right the 
right to religious fecedom cannot be suspended even in the event of sameeren 
gency However "freedom to manifest ones religion ar belief” may be subj tolim 
itations as are preseribed by law and necessary to protect public fey moder path 
or morals or the fundamental freedoms of others, See Internationa oa 
Civil and Political Rights, Art, 4.2 and 18.3, hitps:/reticsumong/doefPaolonre mo 
NTSVolumet620999/volumc-399-1-14668-English pdf. See aloo S Pick a U 
gious freedom—philosophical and legal aspects, 9, 3 
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point of reference for the other fundamental rights and in some way 
becomes a measure of them.” “Actuation of this right is one of the 
fundamental tests of man’s authentic progress in any regime, in any 
society, system or milieu.”!02 


Conclusion 


Every person has the right to religious freedom. In the internal aspect 
that freedom means the freedom of conscience, the capacity of a per- 
son to make a moral choice of the known truth according to the 
imperative of the conscience. This right also includes the right to 
change one's religion. Religious freedom in the external aspect covers 
the freedom to express religious beliefs, privately and publicly, indi- 
vidually and in a community, and the freedom from external coer- 
cion in the manifestation of religious conviction. In the negative 
aspect this means that no one should be forced to act against his/her 
conscience; neither should anyone encounter obstacles in acting 
according to one’s conscience, This concerns freedom from coercion 
on the part of other people, groups, communities, or public authori- 
ties. In the positive aspect, it implies the freedom to manifest reli- 
gious convictions and the protection of that freedom on the part of 
public authorities.!0! Every human being, family, community, and 
teligious institution is the subject of religious freedom perceived in 
this way.!°? The right to religious freedom is absolute in the internal 
dimension, whereas benefiting from it in the external dimension falls 
under certain regulatory limitations in consideration of public order. 


99. John Paul Il, Christifideles laici, 39. 

100. John Paul Il, Redemptor hominis 37. i 

101. See J. Krukowski, Church and State. Fundamentals of legal relations, 91-92. 

102, E.W. Böckenförde proposes the following categorization: religious freedom 
is the right to have or not have faith (freedom of belief), to profess or not to profess 
(freedom of religion), to public exercise of religious practices or not to fulfill them 
(freedom of worship) and the right to belong to a religious community (freedom of 
religious associations). Sce E. W. Bickenforde, Staat—Nation— Europa (Studien zur 
Staatslehre, Verfassungstheorie und Rechtsphilosophie, Suhrkamp, 1999), 256-57. 
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Appendices 


Appendix 1 
Message of John Paul II on the Value and Content of Freedom of 
Conscience and of Religion, 14 November 1980. 

On the eve of the Madrid Conference on European Security and 
Cooperation, September 1, 1980, His Holiness Pope John Paul II sent 
a personal letter to the heads of state of the nations who signed the 
Helsinki Final Act (1975), enclosing the following document wherein 
he submits for their consideration and that of their respective gov- 
ernments an extensive reflection on the value and content of freedom 
of conscience and of religion with special reference to the implemen- 
tation of the Final Act. 

1. Because of her religious mission, which is universal in nature, 
the Catholic Church feels deeply committed to assisting today’s men 
and women in advancing the great cause of justice and peace so as to 
make our world ever more hospitable and human. These are noble 
ideals to which people eagerly aspire and for which governments 
carry a special responsibility. At the same time, because of the chang- 
ing historical and social situation, their coming into effect—in order 
to be ever more adequately adapted—needs the continued contribu- 
tion of new reflections and initiatives, the value of which will depend 
on the extent to which they proceed from multilateral and construc- 
tive dialogue. 

Ifone considers the many factors contributing to peace and justice 
in the world, one is struck by the ever increasing importance, under 
their particular aspect, of the wide-spread aspiration that all men 
and women be guaranteed equal dignity in sharing material goods, 
in effectively enjoying spiritual goods, and consequently in enjoying 
the corresponding inalienable rights. 

During these last decades the Catholic Church has reflected deeply 
on the theme of human rights, especially on freedom of conscience 
and of religion; in so doing, she has been stimulated by the daily life 
experience of the Church herself and of the faithful of all areas and 
social groups. The Church would like to submit a few special consid- 
erations on this theme to the distinguished authorities of the Hel- 
sinki Final Act’s signatory countries, with a view to encouraging a 
serious examination of the present situation of this liberty so as to 
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ensure that it is effectively guaranteed everywhere. In doing so, the 
Church feels she is acting in full accord with the joint commitment 
contained in the Final Act, namely, “to promote and encourage the 
effective exercise of civil, political, economic, social, cultural, and 
other liberties and rights, all deriving from the dignity inherent in 
the human person, and essential for his free and integral develop- 
ment”; she thus intends to make use of the criterion acknowledging 
“the universal importance of human rights and fundamental liber- 
ties, the respect of which is an essential factor of peace, justice, and 
welfare necessary to the development of friendly relationships and 
cooperation among them and among all States.” 


2, International Community's Interest 
It is noted with satisfaction that during the last decades the interna- 
tional community has shown interest in the safeguarding of human 
rights and fundamental liberties and has carefully concerned itself 
with respect for freedom of conscience and of religion in well-known 
documents such as: 


a) the U.N. Universal Declaration on Human Rights of December 
10, 1948 (article 18); 


b) the International Covenant on Civil and Political Rights 
approved by the United Nations on December 16, 1966 (article 18); 


c) the Final Act of the Conference on European Security and Coop- 
eration, signed on August 1, 1975 (“Questions related to security in 
Europe, 1, a. Declaration on the principles governing mutual rela- 
tionships among participating states: VIII. Respect for human 
rights and fundamental liberties, including freedom of thought, 
conscience, religion or conviction”) 


Furthermore, the Final Act’s section on cooperation regarding 
“contacts among persons” has a paragraph wherein the participating 
states “confirm that religious cults, and religious institutions and 
organizations acting within the constitutional framework of a partic- 
ular state, and their representatives, may, within the field of activity, 
have contacts among themselves, hold meetings and exchange infor- 
mation.” 2 

Moreover, these international documents reflect an ever-growing 
worldwide conviction resulting from a progressive evolution of the 
question of human rights in the legal doctrine and public opinion of 
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various countries. Thus today most state constitutions recognize the 
principle of respect for freedom of conscience and religion in its fan- 
damental formulation as well as the principle of equality among citi- 
zens. 

On the basis of all the formulations found in the foregoing 
national and international legal instruments, it is possible to point 
out the elements providing a framework and dimension suitable for 
the full exercise of religious freedom. 

First, it is clear that the starting point for acknowledging and 
respecting that freedom is the dignity of the human person, who 
experiences the inner and indestructible exigency of acting frecly 
“according to the imperatives of his own conscience” (cf. text of the 
Final Act under (c) above). On the basis of his personal convictions, 
man is led to recognize and follow a religious or metaphysical con- 
cept involving his whole life with regard to fundamental choices and 
attitudes. This inner reflection, even if it does not result in an explicit 
and positive assertion of faith in God, cannot but be respected in the 
name of the dignity of each one’s conscience, whose hidden search- 
ing may not be judged by others. Thus, on the one hand, each indi- 
vidual has the right and duty to seck the truth, and, on the other 
hand, other persons as well as civil society have the corresponding 
duty to respect the free spiritual development of each person. 

This concrete liberty has its foundation in man's very nature, the 
characteristic of which is to be free, and it continues to exist—as 
stated in the Second Vatican Council’s declaration—“even in those 
who do not live up to their obligation of seeking the truth and adher- 
ing to it; the exercise of this right is not to be impeded, provided that 
the just requirements of public order are observed” (Dignitatis 
humanae, No. 2). 

A second and no less fundamental element is the fact that religious 
freedom is expressed not only by internal and exclusively individual 
acts, since human beings think, act and communicate in relationship 
with others; “professing” and “practicing” a religious faith is ex- 
pressed through a series of visible acts, whether individual or collec- 
tive, private or public, producing communion with persons of the 
same faith, and establishing a bond through which the believer 
belongs to an organic religious community; that bond may have dif- 
ferent degrees or intensities according to the nature and the precepts 
of the faith or conviction one holds, 
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3. Church's Thinking on the Subject 


The Catholic Church has synthesized her thinking on this subject in 
the Second Vatican Council's Declaration, Dignitatis humanae, pro- 
mulgated on December 7, 1965, a document which places the Apos- 
tolic See under a special obligation. 

This declaration had been preceded by Pope John XXIII’s Encycli- 
cal, Pacem in terris, dated April 11, 1963, which solemnly emphasized 
the fact that everyone has “the right to be able to worship God in 
accordance with the right dictates of his conscience.” 

The same declaration of the Second Vatican Council was then 
taken up again in various documents of Pope Paul VI, in the 1974 
Synod of Bishops’ message, and more recently in the message to the 
United Nations Organization during the papal visit on October 2, 
1979, which repeats it essentially: “In accordance with their dignity, 
all human beings, because they are persons, that is, beings endowed 
with reason and free will and, therefore, bearing a personal responsi- 
bility, are both impelled by their nature and bound by a moral obli- 
gation to seek the truth, especially religious truth. They are also 
bound to adhere to the truth once they come to know it and to direct 
their whole lives in accordance with its demands” (Dignitatis huma- 
nae, No. 2). “The practice of religion by its very nature consists pri- 
marily of those voluntary and free internal acts by which a human 
being directly sets his course towards God. No merely human power 
can either command or prohibit acts of this kind. But man’s social 
nature itself requires that he give external expression to his internal 
acts of religion, that he communicate with others in religious matters 
and that he profess his religion in community” (Dignitatis humanae, 
No.3). 

“These words,” the U.N. address added, “touch the very substance 
of the question. They also show how even the confrontation between 
the religious view and the agnostic or even atheistic view of the 
world, which is one of thesigns of the times’ of the present age, could 
preserve honest and respectful human dimensions without violating 
the essential rights of conscience of any man or woman living on 
earth” (Address to the 34" General Assembly of the United Nations, 
No. 20). 

On the same occasion, the conviction was expressed that “respect 
for the dignity of the human person would seem to demand that, 
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when the exact tenor of the exercise of religious freedom is being dis- 
cussed or determined with a view to national laws or international 
conventions, the institutions that are by their nature at the service of 
religion should also be brought in.” This is because, when religious 
freedom is to be given substance, if the participation of those most 
concerned in it and who have special experience of it and responsi- 
bility for it is omitted, there is a danger of setting arbitrary norms of 
application and of “imposing, in so intimate a field of man's life, 
rules or restrictions that are opposed to his true religious needs” 
(Address to the U.N. 34!" General Assembly, No. 20). 


4. On the Personal and Community Levels 


In the light of the foregoing premises and principles, the Holy See 
sees it as its right and duty to envisage an analysis of the specific ele- 
ments corresponding to the concept of “religious freedom” and of 
which they are the application insofar as they follow from the 
requirements of individuals and communities, or insofar as they are 
necessary for enabling them to carry out their concrete activities. In 
fact, in the expression and practice of religious freedom, one notices 
the presence of closely interrelated individual and community 
aspects, private and public, so that enjoying religious freedom 
includes connected and complementary dimensions: 

a) at the personal level, the following have to be taken into ac- 
count: 


—freedom to hold or not to hold a particular faith and to join 
the corresponding confessional communitys 


—freedom to perform acts of prayer and worship, individually 
and collectively, in private or in public, and to have churches or 
places of worship according to the needs of the believers; 


—freedom for parents to educate their children in the religious 
convictions that inspite their own life, and to have them attend cat- 
echetical and religious instruction as provided by their faith com- 
munity; 


—freedom for families to choose the schools or other means 
which provide this sort of education for their children, without 
having to sustain directly or indirectly extra charges which would in 
fact deny them this freedom; 
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—freedom for indi 


uals to receive religious assistance wher- 
ever they are, especially in public health institutions (clinics and 
hospitals), in military establishments, during compulsory public 
service, and in places of detention; 


—freedom, at personal, civic or social levels, from any form of 
coercion to perform acts contrary to one’s faith, or to receive an 


education or to join groups or associations with principles opposed 
to one’s religious convictions; 


—freedom not to be subjected, on religious grounds, to forms of 
restriction and discrimination, vis-a-vis one’s fellow citizens, in all 
aspects of life (in all matters concerning one’s career, including 
study, employment or profession; one’s participation in civic and 
social responsibilities, etc.). 


b) at the community level, account has to be taken of the fact that 
religious denominations, in bringing together believers of a given 
faith, exist and act as social bodies organized according to their own 
doctrinal principles and institutional purposes. 

The Church as such, and confessional communities in general, 
need to enjoy specific liberties in order to conduct their life and to 
pursue their purposes; among such liberties the following are to be 
mentioned especially: 


—freedom to have their own internal hierarchy or equivalent 
ministers freely chosen by the communities according to their con- 
stitutional norms; 


freedom for religious authorities (notably, in the Catholic 
Church, for bishops and other ecclesiastical superiors) to exercise 
their ministry freely, ordain priests or ministers, appoint to ecclesi- 
astical offices, communicate and have contacts with those belong- 
ing to their religious denomination; 


—freedom to have their own institutions for religious training 
and theological studies, where candidates for priesthood and reli- 
gious consecration can be freely admitted; 


—freedom to receive and publish religious books related to faith 
and worship, and to have free use of them; 


—freedom to proclaim and communicate the teaching of the 
faith, whether by the spoken or the written word, inside as well as 
outside places of worship, and to make known their moral teaching 
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on human activities and on the organization of society: this being 
in accordance with the commitment, included in the Helsinki Final 
Act, to facilitate the spreading of information, of culture, of 
exchange of knowledge and experiences in the field of education; 
which corresponds, moreover, in the religious field to the Church's 
mission of evangelization; 


—freedom to use the media of social communication (press, 
radio, television) for the same purpose; 


—freedom to carry out educational, charitable and social activi- 
ties so as to put into practice the religious precept of love for neigh- 
bor, particularly for those most in need. 


Furthermore: 


—With regard to religious communities which, like the Catholic 
Church, have a supreme authority responsible at world level (in line 
with the directives of their faith) for the unity of communion that 
binds together all pastors and believers in the same confession (a 
responsibility exercised through Magisterium and jurisdiction): 
freedom to maintain mutual relations of communication between 
that authority and the local pastors and religious communities; 
freedom to make known the documents and texts of the Magister- 
ium (encyclicals, instructions, etc.); 


—at the international level: freedom of free exchange in the field 
of communication, cooperation, religious solidarity, and more par- 
ticularly the possibility of holding multi-national or international 
meetings; 


—also at the international level, freedom for religious communi- 
tiesto exchange information and other contributions of a theologi- 
cal or religious nature. 


5. Person’s Primary Right 
4s was said earlier, freedom of conscience and of religion, including 
the aforementioned elements, is a primary and inalienable right of 
the human person; what is more, insofar as it touches the innermost 
sphere of the spirit, one can even say that it upholds the justification, 
deeply rooted in each individual, of all other liberties OF course 
such freedom can only be exercised in a responsible way, that is 1 
accordance with ethical principles and by respecting equality and 
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justice, which in turn can be strengthened, as mentioned before, 
through dialogue with those institutions whose nature is to serve 
religion. 


6. No Geographical Borders 


The Catholic Church is not confined to a particular territory, and she 
has no geographical borders; her members are men and women of all 
regions of the world. She knows, from many centuries of experience, 
that suppression, violation, or restriction of religious freedom has 
caused suffering and bitterness, moral and material hardship, and 
that even today there are millions of people enduring these evils. By 
contrast, the recognition, guarantee, and respect of religious freedom 
bring serenity to individuals and peace to the social community; they 
also represent an important factor in strengthening a nation’s moral 
cohesion, in improving people's common welfare, and in enriching 
the cooperation among nations in an atmosphere of mutual trust. 

In addition, the wholesome implementation of the principle of 
religious freedom will contribute to the formation of citizens who, in 
full recognition of the moral order, “will be obedient to lawful 
authority and be lovers of true freedom; people, in other words, who 
will come to decisions on their own judgment, and, in the light of 
truth, govern their activities with a sense of responsibility, and strive 
after what is truc and right, willing always to join with others in 
cooperative effort” (Dignitatis humanae, No. 8). 

Moreover if it is properly understood, religious freedom will help 
to ensure the order and common welfare of each nation, of each soci- 
ety, for, when individuals know that their fundamental rights are 
protected, they are better prepared to work for the common welfare. 

Respect for this principle of religious freedom will also contribute 
to strengthening international peace which, on the contrary, is 
threatened by any violation of human rights, as pointed out in the 
aforementioned U.N. address, and especially by unjust distribution 
of material goods and violation of the objective rights of the spirit, of 
human conscience, and creativity, including man's relation to God. 
Only the effective protection of the fullness of rights for every indi- 
vidual without discrimination can guarantee peace down to its very 


foundations. 
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7. To Serve the Cause of Peace 
In this perspective, through the above presentation the Holy See 
intends to serve the cause of peace, in the hope it may contribute to 
the improvement of such an important sector of human and social 
life, and thus of international life also. 

Tt goes without saying that the Apostolic See has no thought or 
intention of failing to give due respect to the sovereign prerogatives 
of any state. On the contrary, the Church has a deep concern for the 
dignity and rights of every nation; she has the desire to contribute to 
the welfare of each one and she commits herself to do so. 

Thus the Holy See wishes to stimulate reflection, so that the civil 
authorities of the various countries may see to what extent the above 
considerations deserve thorough examination. If such reflection can 
Jead to recognizing the possibility of improving the present situation, 
the Holy See declares itself fully available to open a fruitful dialogue 
to that end, in a spirit of sincerity and openness. 

L'Osservatore Romano (weekly edition in English, 1981) n.3, 12-14. 


Appendix I 


International Covenant on Civil and Political Rights 
Article 18. 1. Everyone shall have the right to freedom of thought, 
conscience and religion. This right shall include freedom to have or 
to adopt a religion or belief of his choice, and freedom, either indi- 
vidually or in community with others and in public or private, to 
manifest his religion or belief in worship, observance, practice and 
teaching. 

2. No one shall be subject to coercion which would impair his 
freedom to have or to adopt a religion or belief of his choice. 

3. Freedom to manifest one's religion or beliefs may be subject 
only to such limitations as are prescribed by law and are necessary to 
protect public safety, order, health, or morals or the fundamental 
rights and freedoms of others. 

4. The States Partics to the present Covenant undertake to have 
respect for the liberty of parents and, when applicable, legal guard- 
ians to ensure the religious and moral education of their children in 
conformity with their own convictions, 

https://treaties.un.org/doc/Publication/ UNTS/Volume%20999/ 
volume-999-1-14668-English.pdf. 
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Bartella, Iraq. Remnants of St. George Syriac Catholic church 
(March, 2017). 


243 


Three children who were held hostage by ISIS. 
They later escaped Mosul with their parents, 
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The Holy See’s Diplomatic 
Response to the Crisis in Syria 


John M. Czarnetzhy 


CATHOLICS BELIEVE that the Roman Catholic Church is “holy, 
catholic, and apostolic;” that the Church is instituted by God 
through its founder Jesus Christ,! and under the guidance of the 
Holy Spirit who works through the Church; that the Church is uni- 
versal and so is the Church’s mission; and that Jesus entrusted the 
Church to his Apostles, whose successors today continue the work of 
the Apostles through the Church? Thus, the Roman Catholic 
Church is a human institution whose spiritual mission has played 
out in human affairs beginning with the Apostles, through two thou- 
sand years of history, down to the present. As a spiritual institution 
enmeshed in human affairs, the Church must act in the world. 

In so acting, the Church lends its voice to the discussion at every 
level of human affairs on the common good of humanity and of the 
individual human person. At the local and national levels, the 
Church's voice primarily (though not exclusively)? emanates from its 


1. For the sake of brevity, in this essay I will refer to the Roman Catholic Church 
as the “Church” This is not meant to exclude other Christians or faiths, but rather 
recognizes that this essay is exclusively about the diplomatic efforts of the Roman 
Catholic Chur 

2. See Catechism of the Catholic Church, §§823-70. 

3. It is essential to qualify statements about how the Church acts at any level of 
society with the adverb “primarily” The local bishops are understood always to be 
acting in unity with the pope and thus with the universal Church, and vice versa— 
the pope is understood to be acting in unity with the bishops of the Church 
throughout the world, and thusall the faithful. 
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local dioceses through the bishops who lead them and through the 
voices of the faithful. At the international level, the Church acts pri- 
marily through its leader, the pope, the successor to the Apostle Peter 
as the head of the Church. Unsurprisingly, popes throughout history 
have engaged in diplomacy to further the Church’s participation in 
international affairs, Given its nature, history, and mission, the 
Church's diplomatic work is unique. In discussions over how to pro- 
ceed concerning international questions, the Church “does not offer 
a purely political, commercial, or technical contribution. Instead, it 
approaches them from a moral and spiritual point of view, offering 
perspectives and insights that would otherwise not always be heard 
or taken into account, in the hope of overcoming inadequate or par- 
tial positions so as to promote the genuine good of all. In its contri- 
butions, the Holy See is guided, among other things, by the social 
teaching of the Church, which is based on four fundamental princi- 
ples: the dignity of the human person, the common good, solidarity 
and subsidiarity.4 

This chapter concerns the Church’s application of this philosophy 
to an urgent international situation—the current crisis in Syria. 


The Holy See and Diplomacy 


The Church enjoys unique status in international diplomacy.’ There 
is an internationally recognized entity, the Vatican City State, which 


4. Cardinal Pietro Parolin Address on the Holy See and International Relations, 
University of Tartu, Estonia (May 11, 2016), https://holyseemission.org/contents/! 
newsletters/574da9¢5698914.13966720.php (citing Pope Francis, Evangelii Gaudium: 
Apostolic Exhoriation on the Proclamation of the Gospel in Today's World [November 
24, 2013), No, 241). See also Ronald J. Rychlak and John M. Czarnetzky, “The Inter- 
national Criminal Court and the Question of Subsidiarity.” Third World Legal Studies 
2000-2003 (questioning the new doctrine of complementary); Rome Statute, Art. 
17(1)(a). 

5. The material on the Holy See’s status and history of diplomacy in international 
affairs largely is drawn from the work of Robert J. Araujo, SJ and John A. Lucal, SJ. 
See Robert John Araujo, SJ & John A. Lucal, SJ, Papal Diplomacy and the Quest for 
Peace: The Vatican and International Organizations from the Early Years to the League 
of Nations (Ann Arbor: Sapientia Press, 2004) {hereinafter “Araujo & Lucal”; Robert 
J, Araujo, SJ, The “International Personality and Sovereignty of the Holy Sec," 50 
Cath, U.1. Rev. 29: (2001) [hereinafer,“Araujo"), For additional sources concerning 
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has the attributes of a “state” for purposes of international law—a 
territory, a population, and the capacity to engage in formal relations 
with other states and international actors. The Church, however, 
exercises its diplomacy primarily not as “Vatican City.” but rather as 
the “Holy See.” The Holy See is different from merely a sovereign 
nation. As the name implies, the Holy Sec is also the “seat” of the first 
pope, Peter, and his successors, and therefore is the true heart of the 
Church.6 

The Church’s Code of Canon Law clearly distinguishes between 
the Church in general and the Holy See, though it holds that both are 
ordained by divine law and are united in the person of the pope. 
Legally speaking, the Holy See refers to the pope, the Roman Curia, 
and the administrative apparatus that the pope uses to administer 
the affairs of the Church. This includes, of course, the Holy See's dip- 
lomats who are part of the Secretariat of State of the Holy See, which 
is administered by the Cardinal Secretary of State. The ‘unique tripar- 
tite nature of the Church acting in the world—the Holy See, the Vat- 
ican City State, and the Roman Catholic church in its dioceses 
worldwide—means that the international legal position of the Holy 
See is more ambiguous than that of nation states. 

It has not always been so. For many centuries, the question of the 
Church's international juridical status was not controversial. Until 
the late nineteenth century, the pope was the ruler of the Papal 
States, and thus a temporal monarch as well as a spiritual leader. 
When Italy annexed the Papal States in 1870, however, the pope lost 


the longstanding debates regarding the juridical status of the Holy See in interna- 
tional affairs, see Joseph Bernhart, The Vatican as a World Power (George N. Shuster, 
trans.) (1939); Hyginus Eugene Cardinale, The Holy See and the International Order 
(1976); Carl Conrad Eckhardt, The Papacy and World Affairs (1937); Robert A. Gra- 
ham, S), Vatican Diplomacy: A Study of Church and State on the International Plane 
(1959); Eric O. Hanson, The Catholic Church in World Politics (1987); J. Derek 
Holmes, The Papacy in the Modern World (1981); Jacques Maritain, The Things That 
Are Not Caesar's (J.F. Scanlan, trans., French ed.) (1930); Charles Pichon, The Vatican 
and Its Role in World Affairs (Jean Misrahi, trans.) (1950); Francis Rooney, The Global 
Vatican: An Inside Look at the Catholic Church, World Polities, and the Extraordinary 
Relationship Between the United States and the Holy See (2013). 

6. The word “See” in this context is derived from the Latin word “sedes” meaning 
seat or chair, 
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most of his physical domain, but not his spiritual authority.” Even 
without territory, the pope continued to conduct foreign affairs from 
the Vatican, and the Italian government recognized the sovereignty 
of the Holy See in international affairs even before the establishment 
of the Vatican City State in the Lateran Treaty in 1929.8 

With the reacquisition of territory in the form of the tiny Vatican 
City State, the Holy See’s international juridical position strength- 
ened, though it is evident that the Holy Sec is not a traditional nation 
state. What is also evident, however, is that other states recognize the 
Holy See as an actor in international affairs as if it were a nation state. 
Therefore, despite the peculiarities inherent in the relationship 
between the Holy See, Vatican City, and the Church, the Holy See is a 
separate “international person” due to the simple fact that most of 
the rest of the world treats the Holy See as such.’ The practical effect 
of this recognition of the Holy See is crucially important to any dis- 
cussion of the Church's response to international crises. As Araujo 
and Lucal summarize it: 


The Holy See is respected by the international community of sover- 
eign States and treated as a subject of international law having the 
capacity to engage in diplomatic relations and to enter into binding 
agreements... that are largely geared to establishing and preserv- 
ing peace in the world... Its voice in this realm speaks not just for 
some, but for all of humanity in its quest for peace.!0 


To a great extent, the complexity of the Holy See’s international 
status is due to its mission, which the Church understands to tran- 
scend legal niceties. From the very beginning, the Church’s mission 
was universal and evangelical. Rather than remain together, the apos- 
tles left their native lands and spread the gospel throughout the 
world. From that time to the present, the Church has witnessed and 


1. For discussions of the recent history of the Holy See's legal personality in 
international affairs, and an analysis of its current status, see Araujo & Lucal, 1173 
Roland Portman, Legal Personality in International Law (Cambridge: Cambridge 
Univ. Press 2010), 115-19. 

8, Araujo & Lucal, 4-7. 

9. See Portman, Legal Personality, 116-18, 

10. Araujo & Lucal, 16. 
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the fall of the Roman Empire, medieval Christendom, the post-West- 
phalia rise of the nation state, the convulsions of the twentieth cen- 
tury, and now the post-Cold War era. The Church has survived asa 
human institution in large part by adapting the means by which it 
carries out its mission as human history unfolds over time.!! 

Today, stripped of most of its physical territory, the Church has 
been able to focus on its spiritual and religious mission. At its core, 
that mission is “to safeguard the principles of ethics and religion, but 
also to intervene authoritatively with Her children in the temporal 
sphere, when there is a question of judging the application of those 
principles to concrete cases”! Having no military or economic 
power, the Church pursues her mission by preaching the Gospel and 
imparting divine law, which contributes to strengthening peace and 
to placing brotherly relations between individuals and peoples on 
solid ground. Therefore, to encourage and stimulate cooperation 
among men, the Church must be thoroughly present in the midst of 
the community of nations. She must achieve such a presence both 
through her public institutions and sincere collaboration with all 
Christians.! In practice, the Church's “public institutions” whose 
presence is “in the midst” of world affairs include the Holy See’s dip- 
lomatic apparatus. 

The head of the Holy See—indeed, the occupant of the “See” of 
Peter—is the pope, whose dual role as a head of state and spiritual 
leader inevitably means that he commands a bully pulpit. The pope's 
power to pronounce Church doctrine and govern the Church ulti- 
mately rests upon apostolic succession.!4 As the successor to Peter, 
the pope also is the visible symbol of unity and the pastor of the 
entire Church, and he may govern the universal Church “unhin- 
dered.”!> The college of bishops also has full authority to govern the 


11, For abrief history of the Church's role in international affairs from its found- 
ing through today, see Araujo, 293-319. ene ws 
sa ne John XXIII, Pacem in Terris: Encyclical Letter on Establishing Universal 


Peace in Truth, Justice, Charity and Liberty (1963). 
13, Vatican Council Il, Pastoral Constitution on the Church in the Modern World 
(Gaudium et Spes) (1962) at $89. y i 
14. Catechism of the Catholic Church (rev. ed., United States Catholic Confer- 
ence-Libreria Editrice Vaticana, 1997) [hereinafter CCC] $553, 869. 


15, CCC, at $882. 
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Church, but that authority only may be exercised in unity with the 
Pope. This history and structure ensures that pronouncements of the 
Pope carry great weight, even in matters that are not strictly theolog- 
ical. 

The pope's sphere of action in international affairs is not limited 
merely to rhetoric, however. The Holy See has a diplomatic corps, 
composed of priests, which is overseen by the Secretary for Relations 
with States, a component of the Secretariat of State of the Holy See, 
The Secretary for Relations with States is roughly equivalent to a for. 
eign minister. The Cardinal Secretary of State, in turn, reports 
directly to the pope. The Holy See trains its diplomats at the Pontifi- 
cal Ecclesiastical Academy in Rome, which was founded in 1701 and 
counts five popes among its alumni, most recently Paul VI.!¢ Pres- 
ently, the Holy See has diplomatic relations with 180 nations, 

Papal representatives are called “nuncios” and the majority of 
nuncios are archbishops resident in the country to which they are 
accredited. Nuncios are not sent to interfere with local bishops; 
rather, they gather and pass on information to the Holy See, assist 
the local bishops in any appropriate manner, and suggest candidates 
for the office of bishop.!? The nuncio must also “strive to promote 
matters which pertain to the peace, progress, and cooperative effort 
of peoples.”!8 

The Holy See also has diplomatic relations with a number of inter- 
national organizations. Importantly, the United Nations granted the 
Holy See permanent observer status in 1964. As a permanent 
observer, the Holy See may participate in virtually all the activities of 
the United Nations open to member states, and it maintains missions 
headed by Nuncios in both New York and Geneva, In an important 
moment for both the United Nations and the Church, Pope Paul VI 
traveled to New York the following year and spoke to the General 
Assembly. Consistent with the Holy See’s modern role in interna- 


Jo. he diplomats are priests who have been recommended for the diplomatic 
service by [heir local bishops. Because they are priests and therefore already have 
academic degrees, the Academy's curriculum focuses on practical skills and the ace 
demic study of diplomacy. 

17. 1983 Code c.364. 
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tional affairs, Paul declared that the Church’s role at the United 
Nations was to be an “expert in humanity” with long experience in 
the subject. He called the establishment of the Holy Sec’s mission at 
the U.N. “the end of a laborious pilgrimage in search of a colloquy 
with the whole world, a pilgrimage which began when We were given 
the command: ‘Go and bring the good news to all nations? And it is 
you who represent all nations.” 

Given its unique history and status in international affairs, the 
Holy See's diplomatic priorities are different than most nation states. 
The former Secretary for Relations with States, Archbishop (now 
Cardinal) Dominique Mamberti, in a speech to the bishops of Aus- 
tralia, described the goals and bases of Holy See diplomacy.!? The 
Holy See acts through “soft diplomacy.” as “a voice of conscience, at 
the service of the common good, by drawing attention to the anthro- 
pological, ethical and religious aspects of the various questions 
affecting the lives of peoples, nations and the international commu- 
nity as a whole”?0 

In doing so, the Holy See is guided by the Church’s philosophy 
that the human person is created in the image of God, endowed with 
reason and free will, and entitled to innate dignity. This philosophi- 
cal anthropology is the basis for the Church's social teachings that 
have developed over the centuries and which “concern the organisa- 
tion of society and various issues which affect the human person in 
his or her social dimension, such as the family, economics, culture, 
politics, justice, human rights, peace and the environment”?! The 
Holy See's diplomatic positions, therefore, are formed with reference 
to its social doctrine, and mainly are concerned with the promotion 
of an ethical vision in the various questions which affect human life, 
society, and development, the defense of human dignity and human 
rights, the promotion of reconciliation and peace, the promotion of 


19. Archbishop Dominique Mamberti, “The Diplomatic Activity of the Holy See, 
‘Address to the Bishops of Australia” (November 25,2014) (transcript available at The 
Diplomatic Activity of the Holy See: Archbishop Mamberti to the Bishops of Austra- 
lia, News.va, November 25, 2014, http://www.news.va/en/news/the-diplomatic-2¢ 
ity-of-the-holy-see-archbishop [hereinafter “Mamberti, Diplomatic Activity”)). 
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integral human development and humanitarian interests, the protec- 
tion of the environment and, when requested, the mediation of dis- 
putes.?? 


The Syrian Conflict 


The present crisis in Syria is one of the many diplomatic challenges 
the Holy See has faced over the centuries. Syria descended into civil 
war and violence after an incident in March 2011 when security forces 
killed several democracy protestors. ?? What began as a movement to 
unseat the Assad government quickly became a sectarian conflict, 
initially pitting armed forces of the Sunni majority against President 
Assad’s Alawite sect. Regional and international actors, including the 
Kurdish minority in northern Syria, Hezbollah militias, the jihadist 
Islamic State group, Russia, and a coalition led by the United States 
quickly joined the conflict to one degree or another. In particular, the 
Islamic State group captured and now exercises control over a great 
deal of territory in Syria and Iraq, and in June 2014 it declared a “cali- 
phate” in that arca. 

Complicating matters further, the conflict has become a proxy war 
reflecting larger tensions in the region. The Assad government is 
backed by Shia Iran and its ally Russia, as well as the Shia group, 
Hezbollah. The rebels are backed by Sunni countries Turkey, Jordan, 
and Saudi Arabia, as well as the United States, France, and the United 
Kingdom, among others, 

The situation in Syria is a humanitarian disaster. Estimates vary, 
but at least 250,000 people have died, and 11 million have been dis- 
placed from their homes. The United Nations has accused all parties 
to the conflict of committing atrocities, which include indiscriminate 


22. Id; see also Archbishop Jean-Louis Tauran, “Lecture on the Presence of the 
Holy See in International Organizations,” Catholic University of Milan, Italy (April 
22, 2002), httpil/wiw.vatican.va/roman_curialsecretariat_state/documents/f¢_s¢f- 
st_doc_20020423_tauran_en.html, 

25, The Syrian conflict is complex and nuanced, and a fall treatment of it is 
beyond the scope of this essay. The following brie discussion of the fats, including 
estimates of casualties and refugees, is, unless otherwise noted, drawn frora the BBC 
News summary of the conflict, See http:/Avww.bbe.com/news/world-middleceast 
2616868. 
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use of weapons against civilians, murder, torture, rape, and forced 
disappearances. The Islamic State is accused of mass killings of rivals 
and religious minorities, including Christians, and of murdering 
hostages, including by beheading, Though it is not clear who was to 
blame—the Syrian government and the rebels each blame the 
other—both nerve gas and chlorine reportedly have been employed 
in deadly attacks, and the Islamic State is accused of using blister 
agents as well. 

This grave humanitarian crisis has had enormous international 
repercussions. Of the eleven million displaced Syrians, approxi- 
mately four and a half million have left the country. Neighboring 
countries such as Lebanon, Turkey, and Jordan have taken in the 
majority, but approximately ten percent of the refugees have sought 
asylum in Europe. Not surprisingly, such a large influx of refugees 
has led to political controversy and practical difficulties. Moreover, 
the United Nations has estimated that it will cost billions of dollars to 
provide humanitarian assistance, including basic necessities such as 
clean drinking water and food, to the six and a half million Syrians 
who remain homeless as a result of the conflict within the country. 

Since 2013, the international community, including Europe and 
the United States, seems committed to a nonmilitary, political solu- 
tion, although Russia continues to conduct airstrikes. Several rounds 
of negotiations in Geneva involving regional and international 
actors, including the United Nations, over possible frameworks for a 
peaceful settlement to the conflict have not been successful, though 
there has been some fitful progress. The United States and Russia 
brokered a partial cease-fire between the government and the rebels, 
but not including the Islamic State, which began on February 27, 
2016. Meanwhile, negotiations continued to focus on a United 
Nations proposal which would entail a transitional, nonsectarian 
government, followed by a new constitution and elections. The 
Assad regime unsurprisingly rejected any such “roadmap.” By July 
2016, the partial ceasefire appeared in danger of collapse.* 


24, See “Syrian Army, Rebels, Agree to 72-hour Eid Truce, but Fighting Contin- 
ues,” Reuters, July 6, 2016, hitpi//www.reuters.com/article/us-mideast-crisis-syria-tru. 
ce-idUSKCNoZMOPZ. 
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The Holy See’s Diplomatic 
Response to the Syrian Conflict 


Within the limits of its mission and resources, the Church has 
responded forcefully to the crisis in Syria on a number of fronts, For 
example, on a purely humanitarian level, in 2015 Church dioceses 
worldwide, Catholic Church aid agencies, and Catholic NGOs 
donated $150 million to aid directly four million people in Syria or 
Syrian refugees in neighboring countries.?> The Vatican took in 
twelve Syrian refugees in a visible sign of solidarity with displaced 
Syrians, and as an example for other nations.26 As important as these 
and many other efforts have been, the Holy See’s diplomatic efforts 
have had an important and ongoing impact on the unfolding crisis, 
From the beginning, Popes Benedict and Francis have given the 
situation personal attention involving the highest levels of the Holy 
See.27 The Holy See’s former foreign minister outlined the Holy See's 
diplomatic approach to the crisis, which begins with the Church's 
insistence on the primacy of peace and the avoidance of war if at all 
possible.?8 Catholic social doctrine does provide that military force is 
sometimes justified, which Pope Francis has affirmed, to stop an 
unjust aggressor or to prevent genocide or other crimes against 
humanity provided this is done in a proportionate way and in accor- 
dance with international law, not in a unilateral fashion, For this rea- 
son, the United Nations and the entire international community, in 


25, “Vatican Foreign Minister Urges Increased Support for Syrian Refugees? Var- 
ican Radio, April 2. 2016, htp:/len.radiovaticana.va/news/2016/02/0s/vatican forei 
8n_minister_urges_increased_support_for_syria/1205953, 

26, Jim Yardley, “12 Syrians Get Gift of Refuge From the Pope,” New York Times, 
April 17,2016, A1 

a7: pepe Benedict XVI was pope when the conflict began, and he persistently 
sailed for peace and negotiations to settle the conflict, See, eg, Edward Pentin, 
‘Pope and Nuncio Issue Urgent Appeals for Peace in Syria” Terrsania ner, July 31, 
2012, JrapulwnsterrasantaneV/tsxlaticlojsp?wi_number=ya3oSi-codseq-00 
frraterotexo%éz0¥6ro8slanguage=en, When Pope Francis succeeded Pope Benedict 
in 2013 the conflict had intensified and become an international crisis Ava eens 
uence, Pope Francis seems to have intensified the Holy See's diplomatie effas ay 
well Unless otherwise specifically noted, references to the "pope! in the wrecks 
of this chapter refer to Pope Francis, 

28. Mamberti, Diplomatic Activity. 
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particular the various States of the Middle East region, must be 
involved. This is the best way to guarantee that the actions of the 
international community have an adequate objective legal base and 
to ensure that the common good prevails over one-sided interests 2? 

Thus, any use of military force must be limited in this fashion to 
avoid the appearance of unilateralism or western imperialist or reli- 
gious motivations. Other than its stance on military intervention, the 
Holy See in general “does not propose technical solutions but it is 
tirelessly involved in raising international awareness and in appealing 
to the international community to intervene as a matter of urgency 
in order to stop the aggressor, provide humanitarian aid and address 
the root causes of the present crisis”? 

Pope Francis successfully deployed these bedrock principles in a 
robust diplomatic effort to avert an international military response 
after the Syrian government used chemical weapons on several occa- 
sions in 2013, resulting in the death of hundreds of civilians.3! These 
attacks were so egregious that military intervention led by the United 
States was imminent. The pope sprang into action. 

First, he called upon the Catholic faithful to pray and fast for Syria 
on September 7, 2013, the day the Church commemorates Mary, 
Queen of Peace. The pope stated that he was “deeply wounded in 
particular by what is happening in Syria and anguished by the dra- 
matic developments which are looming,” and that “(h]umanity 
needs to see these gestures of peace and to hear words of hope and 
peace!”>? He invited all of humanity to join him and the Church in 
this effort. The Vatican then sent information to the episcopal con- 
ferences worldwide, encouraging the local dioceses to join with the 


29. Ibid. 

30. Ibid. ; 

31. See “United Nations Mission to Investigate Allegations of the Use of Chemi- 
cal Weapons in the Syrian Arab Republic.” Final Report, December 13, 2013, https:// 
‘unoda-web.s3.amazonaws.com/wp-content/uploads/2013/i2/report.pdf 

32, Pope Francis, Angelus, Vatican, September 1 2013, htps/wv2.vatican.va/con- 
tent/francesco/enfangelus/2013/documents/papa-francesco_angelus_20130901.html. 
Fora summary of the events leading up to the day of prayer and fasting, see Edward 
Pentin, “Diplomatic Source: Pope's Appeal for Peace in Syria Hard to Ignore,” Terra 
Sania.net, September 4, 2013, http:/Avwwterrasanta.net/isx/showPage,sptwi_num 


ber=5485 [hereinafter “Pentin, Pope's Appeal”). 
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pope in the day of prayer and fasting. The Vatican gathered diplo- 
mats accredited to the Holy See in Rome to brief them in advance 
and to present them with a six-point peace plan for Syria which 
called for, among other points, maintaining the territorial integrity 
of Syria, establishment of a ministry dedicated to minorities, estab- 
lishment of the concept of citizenship with equal dignity for all, and 
respect for human rights and religious freedom.33 

The pope also wrote to the Russian President Vladimir Putin, the 
Assad regime's primary foreign backer, who was hosting the G2o 
summit of the leaders of the world’s largest economies in St. Peters- 
burg in the days leading up to the day of prayer. The Vatican released 
the letter to the public, and Putin read the letter to the gathered dip- 
lomats. On the day itself, an estimated crowd of 100,000 people 
joined the pope in St. Peter's Square for the five-hour ceremony. 
The result of this combination of spiritual and diplomatic action was 
that no military intervention took place, and the parties resorted to 
negotiations instead. 

After this stunning diplomatic success, the pope redoubled his 
efforts to pressure the international community to find peaceful 
solutions to the crisis. For example, in August 2014, the pope wrote to 
the United Nations General Secretary, Ban Ki-moon, in response to 
events in Northern Iraq, and succinctly expressed the Holy See's 
roadmap for settling the crisis in the Middle East: “[t]he tragic expe- 
riences of the Twentieth Century, and the most basic understanding 
of human dignity, compels the international community, particu- 
larly through the norms and mechanisms of international law, to do 


33. Edward Pentin, “Holy See Proposes Six-Point Plan for Peace in Syria,” Terras- 
anta.net, September 10, 2013, http://iwww.terrasanta.net/tsx/articolo jsp?wi_number 
=54898awi_codseq=%20%20%20%20%2026208language=en. See also Sheila Grib- 
bens Liaguminas, “Pope Francis and the Syrian Intervention,” Mercatornet, Septem- 
ber 10, 2013, hitp:/www.mercatornet.com/sheila_liaugminas/view/pope_francis_a 
nd_syrian_intervention/i2733. 

34. Letter of Pope Francis to H.E, Vladimir Putin, September 4, 2033, https://v2. 
vatican.va/content/francesco/en/letters/2013/documients/papa-francesco, 20130904 
putin-gao.html, 

35. Edward M. Pentin, “Pope Francis’ Solemn Plea for Peace,” National Catholic 
Register, September 9, 2013, hitp://svww.ncregistes.com/daily-news/pope-francis-sol- 
emn-plea-for-peace/. 
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all that it can to stop and to prevent further systematic violence 
against ethnic and religious minorities.”3* 

Shortly after that plea, on October 2-4, 2014, the pope called a 
meeting in the Vatican of his diplomatic representatives to Jordan- 
Iraq, Iran, Lebanon, Egypt, Isracl-Jerusalem-Palestine, Syria, Turkey, 
the United Nations Organizations in New York and Geneva, and to 
the European Union. In addition, a number of the most senior mem- 
bers of the Roman Curia also took part, including the Secretary of 
State, Cardinal Pietro Parolin, the Secretary and Under-Secretary for 
Relations with States, and the heads of several important depart- 
ments within the Church bureaucracy. Thus, the Holy See's represen- 
tatives on the ground in the Middle East were able to brief high- 
ranking members of the Roman Curia and diplomats in person. On 
October 20, 2014, the pope then called a meeting of the College of 
Cardinals, to exchange information about the situation, and to dis- 
cuss the Holy See's response to it. 

Not long after these meetings, and presumably as a result of what 
was learned through them, the pope in his 2014 Christmas letter to 
Christians in the Middle East stated that the international commu- 
nity must act, “above all by promoting peace through negotiation 
and diplomacy, for the sake of stemming and stopping as soon as 
possible the violence which has already caused so much harm.’37 
Since that time, the pope consistently has supported a ceasefire, a 
goal which was partially achieved in 2016. 

Parallel to these diplomatic efforts, the Holy See has suggested that 
international law must develop to meet the novel circumstances of 
Syria today. The centerpiece of this legal strategy seems to be the 
Holy See's support for the development of a legal duty to protect vul- 
nerable persons and populations in modern conflicts. For example, 
Secretary of State Cardinal Parolin, in a speech to the United Nations 
General Assembly, began by stressing the importance of peace and 


36, Letter of Pope Francis to Secretary-General Ban Ki-moon, August 9, 2014, 
‘ups://wavatican,va/content/francescofen/leters/2014/documentsipapa-francesco— 
20140809, lettera-ban-ki-moon-iraq.html [hereinafter “Pope Francis, Letter to Ban 
Ki-moon”). 

37. ae of Pope Francis to the Christians in the Middle East, December 24, 
2014, https/wa.vatcan.valcontentifrancescenvlettrs/2014/documents/papa-frane 
esco_zo1gi221_lettera-cristiani-medi oriente html. 
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dialogue among cultures, religions, and peoples, and by positing the 
political thesis that peace is not the result of balance-of-power poli- 
tics, but rather “the result of justice at every level, and most impor- 
tantly, the shared responsibility of individuals, civil institutions and 
governments,” 

Dovetailing with that emphasis on justice, and clearly referring in 
part to the problem of ISIS in Syria, Cardinal Parolin then asserted 
that norms establishing a legal “responsibility to protect” in interna- 
tional law must be developed. Because there is no legal basis for uni- 
lateral policing of transnational terrorism beyond one’s borders, the 
development of such norms is the responsibility of the Security 
Council through multilateral action. The founding documents of the 
United Nations do not contain any such legal duty, but the spirit of 
those documents and of the United Nations is that itis the “responsi- 
bility of the entire international community, in a spirit of solidarity, 
to confront heinous crimes such as genocide, ethnic cleansing and 
religiously motivated persecution.”39 

The Vatican’s foreign secretary was even more direct in remarks to 
the General Assembly. After noting the dispiriting frustration at what 
the Secretary-General had labeled the “collective defeat” of the inter- 
national community to solve the humanitarian crisis in Syria, Arch- 
bishop Mamberti urged the adoption of political and legal concept of 
“responsibility, nationally and internationally, to protect populations 
from genocide crimes and ethnic cleansing and crimes against 
humanity: The justification for a legal “responsibility to protect” 
can be found in the United Nations Charter, though only implicitly. 
Such a duty must be properly understood; it is not a justification for 
unilateral resort to arms, but rather is a requirement of solidarity of 
the international community to use all measures—diplomatic, eco- 


38. Cardinal Piero Parolin, Address to the 69th General Assembly of the United 
Nations, New York, September 29, 2014, http://www.vatican.va/roman_curia/secre 
tariat_state/parolin 2014/documents/re_seg-st_zo14og29_s6gth-un-general-assem= 
bly_enhiml, 

39. Ibid. 

40. Archbishop Dominique Mamberti, Address to the 69 Meeting of the United 
Nations General Assembly, New York, October 1, 2013, http://www.vatican.va/roman 
-curia /secretariat.state/2013 documents /re-se-st-20131001_mamberti-pace-svlla 
ppo_frkhtm! (original in French, all translations by the author), 
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nomic, and, in appropriate cases, military—to provide solutions to 
humanitarian crises. Syria provides both a challenge and an oppor- 
tunity to develop proper mechanisms for enforcing this requirement 
of solidarity, To date, the Holy See consistently has supported the 
efforts of the Security Council to develop the contours of the respon- 
sap to protect, though those efforts have not yielded tangible 
results. 

The Holy See’s observer status at the United Nations ensures that 
its diplomatic and moral suasion as an “expert in humanity” at least 
will reach the ears of the parties with the power to solve international 
crises. In multiple statements at the U.N. in both New York and 
Geneva, the Holy Sec’s representatives repeatedly have reminded the 
world of all aspects of the humanitarian disaster in Syria, and have 
offered the Holy See's advice on how to proceed, always grounding 
such suggestions firmly in the Church's social philosophy and anthro- 
pology. 

In particular, the Holy See has raised concerns in the United 
Nations about violence against religious and ethnic minorities, 
including Christians, in Syria and elsewhere in the Middle East. The 
Holy See on many occasions has reminded the Security Council and 
other organs of the United Nations that “(t]he most basic under- 
standing of human dignity compels the international community, 
particularly through the norms and mechanisms of international law, 
to do all that it can to stop and prevent further systematic violence 
against ethnic and religious minorities and to protect innocent peo- 

les,”*1 
i Along those same lines, the Holy See, along with Russia and Leba- 
non, helped draft a statement to the United Nations Human Rights 
Council in Geneva, which was joined by several dozen other coun- 
tries, that called “upon the international community to support the 
deeply rooted historical presence of all ethnic and religious commu- 
nities in the Middle East. ... [W]e ask all States to reaffirm their 
commitment to respect the rights of everyone, in particular the right 
to freedom of religion, which is enshrined in the fundamental inter- 


41. Archbishop Bernardito Auza, Statement to the United Nations Security 
Council, New York, October 22, 2015, https:/holyseemission.org/contents//stateme 
nts/562fefbofo5169.94168102.php (quoting Pope Francis, Letter to Ban Ki-moon). 
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national human rights instruments.”? This statement was particu- 
larly significant because it apparently was the first time there had 
been explicit mention of the category of Christians before the United 
Nations Human Rights Council. 

Archbishop Bernardito Auza, the Papal Nuncio to the United 
Nations in New York, convened a conference in July 2016 concerning 
the genocide against Christians in Syria and elsewhere in the Middle 
East. The Nuncio neatly summarized the goals of the conference and 
of the Holy See's ongoing efforts at the United Nations in his opening 
remarks: 


[W]hat we hope to accomplish is... not only to raise awareness 
about similar suffering anywhere and everywhere it is occurring, 
but also to raise up .... the effective, practical and constant will nec- 
essary to stop these outrages against human dignity and persons, 
bring to justice those who treat such barbarous violence almost asa 
sport or game, and address the causes of extremist violence at their 
roots. 


[T]he magnitude and downright savage nature of what is going on 
requires the whole world to wake up to the need to get involved. 
For when human dignity is being treated with as much contempt 
asit is now in these broad theaters, the world must become a global 
neighborhood in which we all rise up in solidarity and sacrifice to 
defend, assist and concretely love our neighbor, because the con- 
tempt they are being shown is likewise intended for all of us.‘ 


The Holy Sec at the United Nations has not hesitated to highlight 
the “contempt” of their fellow human beings shown by some parties 
to the Syrian crisis, and to provide “practical” suggestions by which 
the world might “wake up” and “get involved.” These suggestions have 


, 42. Press Statement, Archbishop Silvano M. Tomasi, Supporting the Human 
Rights of Christians and other Communities, Particularly in the Middle East, 
(March 13, 2015), https://press.vatican.va/content/salastampa/it/bollettino/pubblicol 
2015/03/13/0186.pdf. 

43. Archbishop Bernardito Auza, Opening Remarks at the Event on Defending 
Religious Freedom and Other Human Rights: Stopping Mass Atrocities Against 
Christians and Other Believers Organized by the Permanent Mission of the Holy See 
to the United Nations, New York, April 28, 2016, hups://holyseemission.org/contents 
Meventsls723¢02fy06792.97161562.php (internal quotations omitted), 
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not been limited to mere rhetoric, however. The Holy See has made 
several practical, political, and legal suggestions. For example, Arch- 
bishop Auza in the Security Council decried the use of weapons that 
permit remote-controlled killing, which “bring to the fore ethical and 
legal questions that merit careful review and perhaps even a challenge 
on the basis of international humanitarian law.’** Given the use of 
drones by countries such as the United States, any suggestion to make 
their use illegal is sure to meet significant resistance. 

Even more intriguing is the Holy See’s support for the proposal 
that members of the Security Council not exercise their veto when a 
credible resolution is before the Council to prevent or end genocide, 
crimes against humanity, or war crimes. The obligation not to exer- 
cise the veto stems from the “duty to protect” against such crimes, 
which, its supporters contend, obviates any concern that such an 
obligation violates the sovereignty of the Council member’® If 
adopted, which seems unlikely at present, this suggestion would 
remove a frustrating impediment to Security Council action in such 
dire international crises. 

Finally, the Holy See’s position is that the best vehicle for such a 
political settlement is the Geneva multilateral peace talks, in which 
the Holy See has participated. The Holy See’s goals for the Geneva 
talks are also a roadmap to a workable political settlement in Syria— 
a permanent ceasefire with no delay for any reason, immediate 
humanitarian aid and rebuilding, and international peacekeeping 
under the auspices of the United Nations.*¢ 


Conclusion 


‘The Holy See lacks military and economic power, but, given its his- 
tory and its mission, it has the moral standing to influence and 
change the course of human affairs through diplomacy. It has done 
just that in the Syrian crisis. Through the personal efforts of the 


44, Archbishop Bernardito Auza, Statement to the United Nations Security 
Council, New York, July 13, 2016, hitps://holyscemission.org/contents!/statements/57 
87afoo43234.php. 

45. Ibi ie 

46. Archbishop Francis Chullikat, Statement to the United Nations Security 
Council, New York, January 20, 2014, https:!/holyseemission.org/contents//statemen 
ts/55¢34d3727¢aa1.75285605.php. 
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voice for peece and an end to violence. The Church in its role of an 
“expert on humanity” has appealed to the consciences of all parties 
involved. Not satisfied with relying on rhetoric, the Holy See has 
acted tirelessly, using the means aveilable 10 it, to bring all parties 
together through diplomacy, to formulate and support peace plans, 
to urge changes to international law and its mechanisms, and to keep 
the attention of the world focused on the human toll of the crisis. 
Whether the Syrian situation can be peacefully resolved remains to 
be seen, but the Holy See’s contributions demonstrate the crucial 
role it plays in international affairs. To date, the Holy See's efforts 
have been resolutely true to its mission to serve mankind, and, hope- 
fully, will continue to be. 
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Using the Torture Act 
Against the Persecution 
of Christians 


Mark Healy Bonner 


WHERE RELIGIOUS PERSECUTION includes torture, United 
States law can send the offenders to prison, even when the torture 
occurs abroad.! There are various means to combat the persecution 
of Christians: diplomatic, economic, moral condemnation, inter- 
national legal action, and military action.? An additional means con- 
sidered in this chapter is domestic criminal prosecution; more par- 


1. The scope of this chapter is limited to the crime of torture abroad because U.S. 
Jaw currently allows for such prosecution but does not as yet criminally cover reli- 
gious persecution abroad that does not involve torture. 

2. The US. Commission on International Religious Freedom (USCIRF), an 
independent, bipartisan US. government advisory body, separate from the State 
Department, was created by the International Religious Freedom Act of 1998 (IRFA). 
The Commission's 2015 Annual Report calls on the United States government to 
“Call for or support a referral by the U.N. Security Council to the International 
Criminal Court to investigate ISIL violations in Iraq and Syria against religious and 
ethnic minorities, and continue to call for an International Criminal Court investiga- 
tion into crimes committed by the al-Assad regime” 2015 Annual Report at n8 
(emphasis added), hitp:/iwww.uscirl.gov/sites/default/files/USCIRF96z0Annual%620 
Report%2020159%20%282%29.pdf, The 2016 Annual Report similarly calls for “taking 
steps to end violence and policies of discrimination against religious and ethnic 
minorities, including the investigation and prosecution of those perpetrating or inciting 
violence.” 30 (emphasis added), http://www.uscirf govisites!default/fles/USCIRF92 
2016%20Annual%20Report.pdf. 
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ticularly, criminal prosecution of persecutors of Christians where the 
persecution includes torture.> Such prosecutions, done in the United 
States, are available even where the torturer, victim, and act of tor- 
ture all occur abroad. The legal vehicle for such prosecution is the 
Torture Act. Prosecution under the Torture Act does not require the 
acquiescence of any foreign government; the prosecution can be 
entirely unilateral by the United States, Recently the Torture Act has 
been successfully used to convict and imprison a defendant in the 
United States for torturing people in Liberia.” 

Persecution has many forms, one of which is actual torture, eg, 
crucifixion, serial rape, ritual beheading, persistent death threats ® 
The United States law against foreign torture is quite concise, and 
a reading of it goes a long way to demonstrating its suitability as a 
Prosecution vehicle against those who torture, including Islamic 
State jihadists bent on religious cleansing by means of torture? 


3. See The ISIS Genocide Declaration: What Next?, Opening Statement of Carl 
Anderson before the subcom 
Foreign Affairs, May 26, 2016, hup://kofc.org/en/newsireleases/sis-gen 
ocide-declaration.htmn (listing six policy principles to combat the humanitarian cri- 
sisin the Middle Fast). 

4. Title 16, United States Code, Sections 2340-340. There is also a civil counter- 
part to this criminal statute: the Torture Victim Protection Act of 1991, 28 U.S.C. 1350 
(TVPA), which provides a cause of action against individuals for certain acts of tor- 
ture or extrajudicial killing committed under authority or color of any foreign law. 
See Mohamad v. Palestinian Authority, 132S. Ct. 1702 (2012), 

5. United States v. Belfast, 611 F. 3d 783 (11" Cir, 2010), cert. denied, 562 US. 1551 
(zon). 

6. See Podgor and Clark, Understanding International Criminal Law (LexisNexis, 
3d Ed. 2013), 221. “Sexual violence has been recognized in both international docu- 
‘ments and courts as an international crime. In some instances, rape has been identi- 
fied as a form of torture or inhuman treatment. For example, ‘[s]ince 1986, reports 
of the Special Rapporteur on Torture of the U.N..... have defined the rape of female 
prisoners while in detention or under interrogation as an act of torture?” Ibid. 
(internal citations omitted). See also Charlotte Alter, “Girls Who Escaped ISIS 
Describe Systematic Rape,” Time, April 16, 2015, hitp://time.com/3825066/girls-who- 
escaped-isis-describe-systematic-rape/, 

7. See Final Report of Committee of Experts established pursuant to U.N, Secu- 
rity Council Resolution 780 (“ethnic cleansing’ is a purposeful policy designed by 
one ethnic or religious group to remove by violent and terror-inspiring means the 
civilian population of another ethnic or religious group from certain geographic 
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Regardless of where the offense occurs, United States criminal law is 
violated, and the torturer is liable to prosecution and conviction in 
US. courts and subsequent incarceration. The death penalty is even 
available. 

Photographs of and articles concerning the crucifixion of Chris- 
tians in the Middle East by Islamic jihadists are legion.® Several 
examples are noted below. As related by a U.S. Ambassador and 
reported in the New York Times Magazine: “Everyone has seen the 
forced conversions, crucifixions and beheadings” David Saperstein, 
the United States Ambassador at large for religious freedom said, “To 
see these communities, primarily Christians, but also the Yazidis and 
others, persecuted in such large numbers is deeply alarming,” 

The Convention Against Torture (“CAT”) was adopted by the 
United Nations General Assembly in December, 1984, and it was rati- 
fied by the United States in 1994. The Torture Act was enacted by 


areas”), 33, hitp://vww.icty.org/x/file/About/OTP/un_commission_of_experts_rep 
‘ortigs4_en.pdf. See also “Church Fears ‘ethnic cleansing’ of Christians in Homs, 
Syria,” Los Angeles Times, March 23, 2012, hutp://latimesblogs.latimes.com /world 
now/2012/03 /ehurch-fears-ethnic-cleansing-of-christians-in-homs-syria.html. New 
York-based Human Rights Watch reports: “The extremist group Islamic State (also 
known as ISIS), and Al-Qaeda's affiliate in Syria, Jabhat al-Nusra, were responsible 
targeting civilians, kidnappings, and executions” See Human Rights Watch, https4/ 
wwnw.hnw.org/middle-east/n-africalsyria. 

8. Perhaps the best source of detailed information on Islamic persecution of 
Christians in the Middle East is “Genocide against Christians in the Middle East,” a 
278-page report submitted to Secretary of State John Kerry by the Knights of Colum- 
bus and In Defense of Christians, March 9, 2016, httpi//www.stopthechristiangeno- 
ide.org/en/resources/Genocide-report.pdf, 

9. “Isis Begins Killing Christians in Mosul,” Catholic Online, August 8, 2014, http: 
IMveworeatholic.org/newslinternationallmiddle_east/story.phptid=564815 “ISIS Ci 
cifies 11 Christian Missionaries,” CP World, October 10, 2015, httpi/wwwehrist 
anpost.com/news/isis-crucifies-it-christian-missionaries-147317/; Edwin Mora, “Re- 
port: ISIS Has Crucified, Tortured Thousands of Christians in Iraq Syria” Breitbart, 
September 29, 2015, http://www.breitbart.com/national-security/2015/09/29/repor- 
isis-crucified-tortured-thousands-christians-iraq-sytial, 

10. Eliza Griswold, “Is This the End of Christianity in the Middle East? IIS and 
other extremist movements across the region are enslaving, killing and uprooting 
Christians, with no end in sight” New York Times Magazine, July 22, 2015, http:l/ww 
swnytimes com/2015lo7/26/magazinfi-ths-the-end-of-chrisianity-in-the-middle- 
east html_r=0. 
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Congress and signed by President Clinton in order to fulfill CAT’s 
provision that signatory states enact legislation to implement CAT,!! 
Roy M. Belfast, Jr, a/k/a Charles McArthur Emmanuel, a/k/a 
Charles Taylor, Jr., a/k/a Chuckie Taylor II (Chuckie) was formerly 
engaged in the practice of torturing people in Liberia. He is now 
behind bars in federal prison. During Liberia’s bloody civil war, 
Chuckie’s father, Charles Taylor (Charles), was the leader of an 
armed insurgent group known as the National Patriotic Front.!? By 
1997 Charles had been elected President of Liberia and had appointed 
his son, Chuckie, to oversee an Anti-Terrorism Unit, appropriately 
known in Liberia as the “Demon Forces,” with the responsibility of 
protecting Charles and his family.'3 Chuckie got to work, and 
between 1999 and 2003 he inflicted “branding, scalding, severe beat- 
ing, decapitation, the administration of electrical shocks, and the 
extended confinement of individuals with infected wounds in rancid 
water-filled pits” He also put people “in water- and corpse-filled 
pits with little or no clothing, and with festering wounds and 
burns."!5 All of the victims, and all conduct constituting torture 
occurred in Liberia; none of the victims were U.S. citizens. 16 
Chuckie was convicted in the U.S. District Court for the Southern 
District of Florida of “numerous acts of torture and other atrocities,” 
acts of “extraordinary cruelty and evil,” and he was sentenced on Jan- 
uary 8, 2009.!7 His conviction was affirmed by the U.S. Court of 


11, United States v. Belfast. See also Convention Against Torture and Other 
Cruel, Inhuman or Degeading Treatment or Punishment, Art. 1, Dec. 10, 1984, S. 
Treaty doc. No, 100-20 (1988), 1465 U.N.T.S. 85, http//www.ohchrorg/EN/Profes- 
sionalInterest/PagesiCAT.aspx {hereinafter CAT] CAT, Art. 4(1) (“Each State Party 
shall ensure that all acts of torture are offences under its criminal law, The same shall 
apply to an attempt to commit torture.”). 

12. United States v. Belfast, 611 F.3d at 793. 


Ibid., 828. Details of these atrocities are reported at ibid., 794-801. 

id., 794-801. Chuckie was a U.S. citizen, but the Court stated that it did not 

maiter under the Torture Act. “Plainly, even if subsection (b)(2) [offender ‘present in 

the United States’) had provided the exclusive basis for jurisdiction in this case „+ 

that fact would not have rendered Emmanuel’s [Chuckie’s] convictions infirm in any 

way.” Tbic 
17, Ibic 


+793 
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Appeals for the Eleventh Circuit on July 15, 2010, and the Supreme 
Court denied review.!® 

Chuckie Taylor, formerly head of the Demon Forces, is now serv- 
ing a 1,164-month federal sentence (ninety-seven years) for violation 
of the Torture Act. As of this writing he is in the High Security U.S. 
Penitentiary in Lee County, Virginia.! He is being punished for his 
terrible atrocities, and he is no longer in a position to continue them. 
Some justice has been afforded to his victims, and a message has 
been sent to those who might want to emulate him. This process 
should be repeated for torturers of Christians.?° 

Title 18, United States Code, Section 2340 provides: 


§2340. Definitions 
As used in this Chapter [Chapter 13—Torture]— 


(1) “torture” means an act committed by a person acting 
under the color of law specifically intended to inflict severe physical 
or mental pain or suffering (other than pain or suffering incidental 
to lawful sanctions) upon another person within his custody or 
physical control; 


(2) “severe mental pain or suffering” means the prolonged 
mental harm caused by or resulting from— 


(A) the intentional infliction or threatened infliction of 
severe physical pain or suffering; 


(B) the administration or application, or threatened 
administration or application, of mind-altering substances or 
other procedures calculated to disrupt profoundly the senses 
or the personality; 


(C) the threat of imminent death; 


18, The judicial opinion affirming his conviction and the constitutionality of the 
Torture Act is particularly well written and comprehensive. It is published as United 
States v. Belfast, 611 F 3 783 (nÙ Cir. 2010), cert. denied, 562 U.S. 1551 (200). 

19. Chuckie’s Bureau of Prisons Register Number is 76556-004 under the name 
Roy Belfast, Jr. 

20. Chuckie 
victed by a special UN, court of 
sentenced to 50 years in prison. See 
at httpil/wwwrscesLorg/Taylorhtml. 


father, President Charles Taylor, was extradited to The Hague, con- 
imes against humanity, and on May 30, 2012, was 
re for Special Court for Sierra Leone, available 
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(D) the threat that another person will imminently be 
subjected to death, severe physical pain or suffering, or the 
administration or application of mind-altering substances or 
other procedures calculated to disrupt profoundly the senses 
or personality; and 
(3) “United States” means the several States of the United 

States, the District of Columbia, and the commonwealths, territo- 
ries, and possessions of the United States, 


$2340A. Torture 

(a) Offense—Whoever outside the United States commits or 
attempts to commit torture shall be fined under this title or impris- 
oned not more than 20 years, or both, and if death results to any 
Person from conduct prohibited by this subsection, shall be pun- 
ished by death or imprisoned for any term of years or for life. 


(b) Jurisdiction—There is jurisdiction over the activity pro- 
hibited in subsection (a) if— 


(1) the alleged offender is a national of the United States; or 


(2) the alleged offender is present in the United States, irre- 
spective of the nationality of the victim or alleged offender. 


(©) Conspiracy—A person who conspires to commit an 
offense under this section shall be subject to the same penalties 
(other than the penalty of death) as the penalties prescribed for the 
offense, the commission of which was the object of the conspiracy. 


The U.S. Department of Justice has analyzed the elements of the 
offense of torture under §2340A: 


Thus, to establish the offense of torture, the prosecution must show 
that: (1) the torture occurred outside the United States; (2) the 
defendant acted under the color of law; (3) the victim was within 
the defendant’s custody or physical control; (4) the defendant spe- 
cifically intended to cause severe physical or mental pain or suffer- 
ing: and (5) that the act inflicted severe physical or mental pain or 
suffering! 


21. John C. Yoo, Deputy Assistant Attorney General, US, Department of Justice 
Office of Legal Counsel, Memorandum for William J. Haynes I, general Counsel of 
the Department of Defense (March 14, 2003), 36, http:/nsarchive guruedulterture 
ingdemocracy/documents/20030314.pdf, See also S. Exec. Rep. No. 101-30, at 6 (1990) 
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The statute’s culpable mental state requirement, “the intentional 
infliction or threatened infliction” is classic specific intent, that is, the 
mens rea, the guilty mind that a criminal must possess at the time he 
commits the actus reus, the guilty act, in order for a criminal offense 
to occur. What is explicitly prohibited is the “intentional infliction 
. . «of severe physical pain or suffering” 

The mens rea of the torture offense has been muddied in the global 
war on terrorism context both by the Department of Justice’s 
attempt concerning waterboarding to recast the mens rea of “torture” 
in terms of motive (i.e., that if the motive was to obtain information 
and the pain and suffering inflicted was just a means to this end, that 
torture did not occur,” a position long-since repudiated)? Confu- 
sion was compounded by scholarly argument buying into the motive 
argument, but arguing that the pain-inflicting acts must be “for a 
purpose prohibited by the Convention Against Torture”? Chuckie 
raised this issue himself on appeal;? it was rejected by the Court of 
Appeals.26 The U.S. Court of Appeals for the 11" Circuit has made it 
clear that the Torture Act means what it says, “that the acts must have 
been ‘specifically intended’ to result in torture™”?7 and that motives, 


("For an act to be ‘torture’ it must .. „cause severe pain and suffering and be in- 
tended to cause severe pain and suffering”) The U.S. Court of Appeals for the n® 
Circuit approved a jury instruction consonant with this formulstion. United States 
v- Belfast, 611 F.3d at 822-23. 

22. Memorandum from Jay S. Barbee, Assistant Attorney General, to Alberto R. 
Gonzales, Counsel to the President, on Standards of Conduct for Interrogation 
under 18 U.S.C. §§230-2340A, 1, 6 (August 1, 2002). 

23, Memorandum from Daniel Levin, Acting Assistant Attorney General, to 
James B. Comey, Deputy Attorney General, on Legal Standards Applicable under 18 
USS.C. §52340-2340A, 2 (Dec. 30,2003). 

24, Oona Hathaway, Aileen Nowlan, and Julia Spiegel, “Tortured Reasoning: The 
Intent to Torture Under International and Domestic Law,” 59 Virginia Journal of 
International Law 794, 799 (2012) (noting Obama Administration's repudiation of 
DO)’s motive argument, and arguing that violation of 18 U.S.C. $2340 requires proof 
of pain-infliction “for a purpose prohibited by the Convention”) 

25. Belfast, 611 F3d at 803 ("the Torture Act does not require the government to 
prove the defendant's motive”) è 

26. Ibid., 806 (court rejects argument that motive must be proved, observing 
“the CAT declares broadly that its provisions are ‘without prejudice to any interna- 
tional instrument or national legislation which does or may contain provisions of 
wider application:”) 

27. Ibid., 807. 
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while they may shed light on intent, are not part of the elements of 
the offense.*8 In the context of Islamic Jihadist crucifixion of Chris. 
tians the spurious “intent/motive” debate is of no consequence 
because the Convention prohibits the intentional infliction of pain 
or suffering for purposes which include: “[I]ntimidating or coercing 
him ora third person, or for any reason based on discrimination of any 
kind??? Thus, even a restricted reading of the Torture Act would suf. 
fice for criminal liability in the context of torturing Christians for 
being Christians and for not converting to Islam. 

The utility of the phrase “under the color of law” is to exclude 
ordinary, private crime from coverage under the statute. The prohib- 
ited action must be cloaked with at least the pretense of some public 
authority, Chuckie Taylor, head of Liberia’s Demon Forces, commit- 
ted his torturing under the color of law by virtue of his official posi- 
tion. By contrast, the torturing of a DEA Special Agent by ordinary 
drug criminals in Mexico would not constitute action under the 
color of law. Since “misuse of power possessed by virtue of any state 
law and made possible only because the wrongdoer is clothed with 
the authority of state law, is action taken ‘under color of state law)"20 
torture of Christians by Islamic State soldiers in furtherance of 
Islamic State’s program of religious cleansing should constitute an 
action taken under the color of law. 

In enacting the Torture Act, “Congress's concern was not to pre- 
vent official torture within the borders of the United States?! but in 
nations where the rule of law has broken down and the ruling gov- 


28. Ibid. 793, 807. The court held that the United States validly adopted CAT 
Pursuant to the President's treaty-making authority under Article I of the Constitu- 
tion, and that it was well within Congress’ power under the Necessary and Proper 
Clause, Article I, Section 8, Clause 18 to criminalize both torture and conspiracy to 
commit torture. Belfast at 804-06, 813, 

29. CAT art. 1 (emphasis added). 

30. United States v. Classic, 313 U.S. 299, 326 (1941). 

31. See Podgar and Clark, Understanding International Criminal Law (3d ed, Lex- 
isNexis 2013). 

‘The Committee Against Torture has aud the United States fr notlegislating to erirninal- 

ize torture as defined in the Convention when it is committed in the Unied sai non 

[Gating Conclusions and Recommendations of the Commitice asst Tortura Man m 

2090, UN: Doc. Assli4,£17901) (2000) (commenting on first report submitted by he Os, 


272 


Using the Torture Act Against the Persecution of Christians 


ernment has become the enemy, rather than the protector, of its citi- 
zens”? While it is obvious that a country can pass laws criminalizing 
activity on its own territory (e.g., the U.S. or the State of Illinois 
making it a crime to torture someone to death in Chicago), it is not 
so obvious that a nation would have the authority to criminalize 
actions done entirely abroad. Indeed, there is a medieval maxim 
Statuta suo clauduntur territorio, nec ultra territorium disponunt 
(“Statutes are confined to their own territory and have no extraterri- 
torial effect”).>> This maxim has evolved into a presumption of non- 
extraterritoriality unless Congressional intent is clearly to the con- 
trary: “[T]he Supreme Court has reaffirmed that the presumption 
against extraterritoriality applies ‘unless there is the affirmative 
intention of the Congress clearly expressed” to give a statute extrater- 
ritorial effect” 

CAT calls for the U.S. to exercise such jurisdiction, The Constitu- 
tion, article 1, section 8, clause 10 authorizes Congress “[t]o define 
and punish Piracies and Felonies committed on the high Seas and 
Offences against the Law of Nations.” There is a two-part inquiry in 
analyzing the territorial application of a criminal law:?5 determining 
whether Congress intended the law to be applied extraterritorially,?¢ 
and determining whether such application is consistent with princi- 


under the Convention); Conclusions and Recommendations of the Commmittceagsint Tor 

ture, May 17 and 18, 2006, U.N. Doc. CAT/C/CO/2 $15 (commenting ‘on second report sub- 

mitted by the US. under the Convention)]. The United States takes the position that the 

offense is already adequately punished under existing federal and state law on offenses 

against the person. 

Ibid, 221. 

32. Belfast, 611. 5 A A 

33, Blacks Law Dictionary 1874 (9° ed. 2009) quoted in Antonin Sealis and 
Bryan A. Garner, Reading Law: The Interpretation of Legal Texts (Thompson/West, 
2012), 268. j ; € 

34. Scalia and Garner, Reading Law, 272, quoting Morrison v. National Australia 
Bank Ltd., 130 S. Ct, 2869, 2877 (2010). Ha et vet eal i 

535, See generally Jimmy Gurulé, Complex Criminal Litigation (Juris Publishing; 
3M ed. 2013), 592 et seg- 

36. See United States v. Bowman, 260 US. 94, 98 (1922); see also United States v. 
‘Vasquez-Velasco, 15 F.3d 833, 899 (9* Cir. 1994) (“Generally there sno constitutional 
bar to the extraterritorial application of United States penal laws”) 
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ples of international law.:? Congress could not have been more dear 
about intending that the Torture Act have extraterritorial effect, 
providing explicitly in Section 2340A “Whoever outside the United 
States commits ... torture... [tJhere is jurisdiction ... if... the al- 
leged offender is present in the United States, irrespective of the 
nationality of the victim or alleged offender.” As to consonance with 
principles of international law, the Restatement (Third) of Foreign 
Relations Law recognizes four principles of extraterritorial jurisdic- 
tion, among which is the “universal principle”: jurisdiction over 
crimes so heinous that they are universally condemned by all 
nations.** According to this principle, “any state if it captures the 
offender may prosecute and punish that person on behalf of the 
world community regardless of the nationality of the offender or vic- 
tim or where the crime was committed.”39 “Such crimes are often a 
matter of international conventions or treaties”? Torture is, of 
course, what CAT is all about. 

The presence of the torturer in the United States is a statutory 
requirement for his prosecution. Importantly, this does not mean 
present when the defendant did the torturing, nor that the offender 
nor victim be United States citizens, nor that the torture happen in 
the United States.! The Torture Act provides jurisdiction where the 
defendant is either “a national of the United States” or “is present in 
the United States.” How can this presence in the United States be 
had? Options run between arresting a defendant already in the 
United States, having him expelled by a foreign country, using the 


37. The Supreme Court has interpreted clause 10 to grant Congress the power to 
define and punish three categories of crimes: piracies, felonies, and violations of the 
law of nations. See United States v. Smith, 18 U.S. [5 Wheat.] 184, 198 (1820). 

38. Restatement (Third) of Foreign Relations Law $404, 

39. United States v. Yunis, 681 F. Supp. 896, 900 (D.D.C. 1988); quoting M. Bass- 
iouni, If International Criminal Law, 298 (1986). 

40. Ibid., 900. 

41. Ibid., at 814 (“As with Congress's ability to regulate the conduct of United 
States citizens abroad, it is well established that Congress can regulate conduct out- 
side of the territorial bounds of the United States (not just that of its own citizens); 
EEOC v. Arabian Am. Oil Co, 499 US. 244, 248, 11 S. Ct, 1227, 113 L, Ed, 2d 274 (1991), 
superseded on other grounds by statute, Civil Rights Act of 1991, Pub. L. No. 1102166. 
105 Stat. 1074”). 
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“normal” procedure of extradition when there’s a treaty and the rule 
of law is functioning, or unilaterally arresting him outside the United 
States and bringing him here: 


1) Arrest while in the United States. Chuckie Taylor, for example, 
was arrested at Miami International Airport on March 30, 2006 
upon his arrival on a flight from Trinidad, for attempting to enter 
the U.S. using a false passport, and subsequently indicted for viola- 
tion of the Torture Act. 


2) Deportation. Removal from the foreign country to the United 
States, or vice-versa, removal (deportation) from the U.S. to a for- 
eign state. Sobibor Nazi extermination camp guard John Demjan- 
juk was recipient of both extradition (to Israel), ? and after his 
voluntary return to the U.S., deportation to Germany after having 
been stripped of his U.S. citizenship." The converse is for the for- 
eign government to expel (deport) the criminal to the United 
States, often as an accommodation between the countries’ law 
enforcement authorities or Executives. 


3) Formal extradition: Yet another way, among civilized countries, 
is for the United States to request the defendant’ extradition from 
whatever country he’s presently in. A formal request is made by the 
requesting country to the requested country for 1) provisional 
arrest, and 2) extradition after judicial proceedings thereon. This 
process is governed by bilateral extradition treaties. The United 


42. Belfast, 6n F. 3dat 799. 

43. See In re Extradition of Demjanjuk, 612 F. Supp. 544 (N.D. Ohio 1985), aff'd 
sub nom Demjanjuk v. Petrovsky 776 F, 2d 571 (6% Cir. 1985). 

44. See Demjanjuk v. Mukasey, 514 F. 34 616 (6% Cir. 2008); See also “John Dem- 
janjuk: Prosecution of A Nazi Collaborator” United States Holocaust Memorial 
Museum, “Introduction to the Holocaust,” Holocaust Encyclopedia, www.ushmm.org, 
fwlelenlarticle.php?Moduleld=10005143. For a different take on Demjanjuk, see 
Patrick J. Buchanan, “The Persecution of John Demjanjuk” (May 13, 2011), hetp:// 
buchanan. org/blog/the-persecution-of-john-demjanjuk-4743. R 

45, See Aira v. Reno, 184 F. 3d 419 (5! Cir. 1999) (extradition based on 
Executive Agreement between the U.S. and the Ad Hoc Criminal Tribunal for the 
Prosecution of Persons Responsible for Genocide and Other Serious Violations of 
Humanitarian Law Committed in the Territory of Rwanda did not violate the US. 
Constitution). 
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States has extradition treaties with over one hundred countries.16 
The process between States, such as, e.g, New York and Florida, is 
called interstate rendition, and is governed by the U.S. Constitu- 
tion. Where a defendant is arrested in one federal district, but 
charged in another, an Identity and Removal hearing is required to 
transfer the defendant to the charging district for trial.*® 


4) Military capture and removal: Manuel Antonio Noriega was the 
soi-disant “Maximum Leader of National Liberation” of Panama. 
He was also in the cocaine business. In 1989, U.S, President George 
H.W. Bush “directed United States armed forces into combat in 
Panama for the stated purposes of... seizing Noriega to face fed- 
eral drug charges in the United States [citation omitted]. The ensu- 
ing military conflagration resulted in significant casualties”? He 
was captured by the United States military and brought to Miami, 
where he was convicted and sentenced to 20 years in prison.) 
Noriega complained of the manner in which he was brought to the 
United States; the Court rejected his argument, basing its decision 
on a doctrine of law that provides that a defendant cannot defeat 
personal jurisdiction by asserting the illegality of the procurement 
of his presence.%! This doctrine is discussed immediately below. 


5) Forcible abduction and extraordinary rendition: Extraordinary 
rendition by means of forcible abduction has been used in several 
different contexts, including the taking into custody for purposes of 
Prosecution in the United States of terrorists (e.g., Fawaz Yunis, dis- 
cussed below) and criminals (e.g., Alvarez-Machain, also discussed 
below). Obtaining custody of the offender and what is done with 
the offender after custody is secured are separate concepts. This sec- 
tion deals with gaining custody for purposes of criminal prosecu- 


46. A list of United States extradition treaties is found in 18 U.S.C. $3181. 

47. “A Person charged in any State with Treason, Felony, or other Crime, who 
shall flee from Justice, and be found in another State, shall on Demand of the execu- 
tive Authority of the State from which he fled, be delivered up, to be removed to the 
State having Jurisdiction of the Crime” US. Constitution, Article IV, Section 2, 
Clause 2. 

48, Rule 5(c)(3)(D), Federal Rules of Criminal Procedure, 

49. United States v. Noriega, 117 F. 3d 1206, 1210 (a1"* Cir, 1997), 

50, Ibid. 

51. Noriega, 17 F. ad at 1214 ("Noriega's due process claim “lls squarely within 
the [Supreme Court's] Ker-Frisbie doctrine") 
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tion of those charged with committing heinous crimes universally 
condemned (or at least condemned by civilized countries) 3? 


Extraordinary rendition as used here is the process of having 
United States officers unilaterally arrest the defendant abroad and 
return him to the United States. In dealing with a civilized country 
such as the United Kingdom,>? this process would be both unneces- 
sary and ill-advised for many obvious reasons. In dealing with unciv- 
ilized rogue entities such as Islamic State, the necessity of the process 
is likewise obvious. The United States Supreme Court jurisprudence 
on this issue is both long-settled and clear: the Court will not inquire 
as to how a defendant came before it, at least as far as bringing the 
defendant to trial and punishing him if convicted is concerned. In 
Ker v. Illinois, 119 U.S. 436, 444 (1886) and Frisbie v. Collins, 342 U.S. 
519 (1952) the Supreme Court held that the power of a court to try 2 
person for a criminal offense is not impaired by the fact that the 
defendant appears before the court as the result of a “forcible abduc- 
tion?” In the former case, the defendant was kidnapped in Peru and 
brought to the United States; in the latter he was kidnapped in Illi- 
nois and transported to Michigan. Together, these cases comprise the 
Ker-Frisbie Doctrine. In United States v. Alvarez-Machain, the defen- 
dant, a medical doctor, was charged with medicating and reviving a 
captured DEA agent in Mexico so that narcotics thugs could con- 
tinue to torture and interrogate the DEA agent, whom they finally 
murdered. Alvarez-Machain was abducted from Mexico at the insti- 
gation of U.S. law enforcement and brought to the United States. The 
Supreme Court held that the forcible abduction did not deprive the 
US. of jurisdiction to try the defendant for violations of federal 
criminal law and reaffirmed the continuing viability of the Ker-Fris- 
bie doctrine.> 


52, It has also been used for the purpose of taking foreign terrorists into custody, 
not for purposes of criminal prosecution in the United States, but for purposes of 
interrogation outside the United States. In popular media, the term “ren 
conflated the concept of using the process for ordinary criminal prosecut 
United States with the concept of using the process for illegal interrogation abroad. 

53, It is worthy of note that the British practice of fea pressing seamen from 
U.S. ships was a major contributing factor in the War of 1612. cha 
United Sees v, Alvarez-Machain, 504 US. 655, 662 (1992) (“the rule in Ker 
applies and the court need not inquire as to how respondent came before it) 
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The doctrine applies not only as between the United States and a 
foreign country, but also as between States of the United States. In 
Alvarez-Machain, the Supreme Court noted “We have applied Ker to 
numerous cases where the presence of the defendant was obtained by 
an interstate abduction.”> 

Mahon v. Justice is a colorful case involving the famous feud 
between the Hatfields and McCoys in West Virginia and Kentucky. 
A posse from Kentucky illegally entered West Virginia, captured and 
abducted one Plyant Mahon, a Hatfield family member, to Kentucky. 
West Virginia sought a writ of habeas corpus for Mahon to be 
returned to West Virginia. The Supreme Court upheld the denial of 
the writ, on the basis that “The jurisdiction of the court in which the 
indictment is found is not impaired by the manner in which the 
accused is brought before it”? Mahon was convicted of murder in 
Kentucky and hanged. 

Examples of extraordinary rendition for purposes of prosecution 
include the arrest of Palestine Liberation Front aircraft hijacker 
Fawaz Younis. The FBI lured him onto a yacht in the Mediterranean 
with promises of a big drug deal, and arrested him. During his arrest 
his wrists were accidentally broken. In affirming his conviction, the 
Court of Appeals followed the Ker-Frisbie doctrine.58 The court also 
observed that the Hostage Taking Act was enacted to execute the 
International Convention Against the Taking of Hostages and viewed 
the “universal principle” with favor as justification for extraterritorial 
jurisdiction. Ultimately, though, the intent of Congress, and not cus- 
tomary international law controls. The Court held: 


Yunis seeks to portray international law as a self-executing code 
that trumps domestic law whenever the two conflict, That effort 
misconceives the role of judges as appliers of international law and 
as participants in the federal system. Our duty is to enforce the 
Constitution, laws, and treaties of the United States, not to conform 
the law of the land to norms of customary international law. See 


55. Alvarez-Machain, 504 U.S. at 662 n8, citing Mahon v. Justice, 127 US. 700, 32 
L, Ed. 283, 8 S. Ct, 1204 (1888); Cook v. Hart, 146 U.S, 183, 36 L. Ed. 934,13 S. Ct. 40 
(1892); Pettibone v. Nichols, 203 U.S. 192, 215-16, 51 L. Ed. 148, 27 S. Ct 11 (1906). 

56. Mahon v. Justice, 137 U.S. 700, 32 L. Ed. 283, 8 S. Ct, 1204 (1888). 
107. 
tates v. Yunis, 924 F.2d 1086, 1092-093 (D. C. Cir. 1991), 


278 


Using the Torture Act Against the Persecution of Christians 


USS. Const. art. VI. As we said in Committee of U.S. Citizens Living 
in Nicaragua v. Reagan, 859 F.2d 929 (D.C. Cir. 1988): “Statutes 
inconsistent with principles of customary international law may 
well lead to international law violations. But within the domestic 
legal realm, that inconsistent statute simply modifies or supersedes 
customary international law to the extent of the inconsistency.” 
Ibid, 938.3 


The United States is not alone. The nation of Israel deployed the 
practice of extraordinary rendition in the well-known case of Nazi 
Adolph Eichmann, kidnapped by the Israeli government from 
‘Argentina and brought to Israel. 


Eichmann played [a] central role in the deportation of over 1.5 mil- 
lion Jews from all over Europe to killing centers and killing sites in 
occupied Poland and in parts of the occupied Soviet Union... In 
1960, agents of the Israeli Security Service (Mossad) abducted Eich- 
mann and brought him to Israel to stand trial. .. On December 15, 
1961, Eichmann was found guilty of crimes against the Jewish peo- 
ple. He was hanged at midnight between May 31 and June 1, 1962. 


The Torture Act contains a specific section criminalizing conspir- 
acy to commit torture, 18 U.S.C. §2340A(c), which provides: “(c) 
Conspiracy. A person who conspires to commit an offense under this 
section shall be subject to the same penalties (other than the penalty 
of death) as the penalties prescribed for the offense, the commission 
of which was the object of the conspiracy.” In finding this section 
constitutional, the Court of Appeals in Belfast observed that the Tor- 
ture Act’s inclusion of conspiracy as a criminal offense was in accord 
with the Convention Against Torture: 

Article 4(1) of the CAT explicitly requires that “[elach State 

Party ... ensure that all acts of torture are offenses under its crimi- 

nal law” and it provides that “[t]he same shall apply .. .to an act by 


59, Yunis, 924 Fad, at 1091. See also Federal Trade Comm'n. v. Compagnie de 
Saint-Gobain-Pont-a-Mousson, 205 U.S. App. D.C. 172, 636 Fad 1300, 1323 (D.C. Cit. 
1980) (U.S. courts “obligated to give effect to an unambiguous exercise by Congress 
of its jurisdiction to prescribe even if such an exercise would exceed the imitations 


imposed by international law.") h 
60. United States Holocaust Memorial Museum, “Introduction to the Holo- 


caust; Holocaust Encyclopedia, worw.ushmm.org/wlc/en/article.php?Moduleld=100 
05143. 
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any person which constitutes complicity or participation in torture? 
CAT, Art. 4(1) (emphasis added). In other words, the CAT specif. 
cally instructs its signatories to criminalize not only the act of ton 
ture itself, but also conduct that encourages and furthers the 
commission of torture by others. Conspiracy plainly amounts to 
such conduct.6! 


The utility of criminal prosecution of torturers of Christians can 
be discerned by considering the factors appropriate in federal crimi- 
nal sentencing, which include elements of retribution, deterrence, 
incapacitation, denunciation, and rehabilitation. 18 U.S.C. $3553 pro- 
vides the factors to be considered in imposing a sentence on a crimi- 
nal, and provides in pertinent part: 


(a) The court, in determining the particular sentence to be 
imposed, shall consider — 


(1) the nature and circumstances of the offense and the history 
and characteristics of the defendant; 


(2) the need for the sentence imposed— 


(A) to reflect the seriousness of the offense, to promote Tespect 
for the law, and to provide just punishment for the offense; 


(B) to afford adequate deterrence to criminal conduct; 
(C) to protect the public from farther crimes of the defendant; 


(D) to provide the defendant with needed educational or 
vocational training, medical care, or other correctional treat. 
ment in the most effective manner, 


St, Bellas, 6n F ad, 811. Chuckie was charged, inter alia, with such conspiracy. 
The object of the conspiracy was to “maintain, preserve, Protect and strengthen the 
Power and authority of Charles McArthur Taylor's Presidency, and to intimidate, 
neutralize, punish, weaken and eliminate actual and perceived opponents of and 
Sucats to his administration by means of torture in violate, of Title 18, Unites 
States Code, Sections 2340A and 2340(1).” Belfast, 6n F, 3d, 812. An indictment for 


ike Putz, “Christians Flee from Radical Rebels in Syria,” Spiegel 
bup:/hwww.spiegeldeinternational/world/ehetata se 
rago.html (Civilians “killed by rebel fighters... 
murdered because they were Christians, people who in the eyes of radical Islamist 
freedom fighters have no place in the new Syria) 
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Putting torturers behind bars in prison is an effective way to put 
an end to the torturer’s career and to give some justice to his victims. 
Chuckie Taylor is presently out of the torture business, and will 
remain so for the rest of his life. Deployed often and severely enough, 
such incarceration should have all the salutary effects of domestic 
criminal punishment on this universally-detested crime of torture: 
reflecting the seriousness of the crime, promoting respect for the rule 
of law, providing just punishment for the criminal, deterring others 
from similar conduct, protecting the public from further crimes of 
the defendant, and providing some measure of justice for the vic- 
tims. 
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A\-Qaryatayn, Syria. A Syriac Catholic deacon in the 
demolished church of the monastery of St. Elian (April, 2016). 
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Kevin Cieply 


AT THE END OF World War II, the Allies faced the dilemma of how 
to grapple with the leaders of the Nazi regime who had conceived, 
orchestrated, and carried out the Holocaust. The laws of war in 
place, Haguc and Geneva, appeared inadequate to fully capture what 
had occurred and seemed ill equipped to mete out the proper just 
deserts. Specifically, individual criminal responsibility under inter- 
national law was not an established concept. Numerous options, 
therefore, were floated between the Allies, including summary execu- 
tion and show trials. In the end, the London Charter was created and 
signed, the Nuremberg Trials commenced and concluded, and the 
most culpable of the surviving leaders were held accountable! 

In the Far East, a similar reckoning took place—a U.S. military 
commission convicted General Yamashita under a theory of Com- 
mand Responsibility for massive crimes committed by his subordi- 
nates in the Philippines. General Yamashita was hanged for his role 
in the atrocities. In Tokyo, a Charter was patterned off Nuremberg. 
Twenty-eight defendants were tried, with no acquittals? Seven 
defendants were sentenced to death, including Prime Minister Tojo, 


1, Inaddition to the International Military Tribunal at Nuremberg. the Allies held 
subsequent Nazi Trials under a statute they enacted together: Allied Control Council 
Law No. 10, http:/avalon.law.yale.edu/imt/imtio.asp. While the IMT focused on the 
German leadership, the second round of trials under CCL 10 focused on professional 
categories of the defendants: doctors, industrialists, lawyers, etc. Thousands of Ger- 
man defendants were tried by the Allies under CCL 10. Luban, O'Sullivan, and Stew- 
art, International and Transnational Criminal Law (2010), 87-91- 

2, See Luban, O'Sullivan & Stewart, International, 92. 
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who was convicted of waging aggressive war as well as ordering, 
authorizing, and permitting inhumane treatment of prisoners of 
war, among other things. Prime Minister Tojo was hanged for his 
crimes; he was 63 years old. 

Post-World War II was a watershed period for international crimi- 
nal law. The trials of the major war criminals established individual 
responsibility for military commanders and soldiers, as well as civil- 
ian leaders. Up to that point, military and civilian leaders, as well as 
those under their authority, could generally carry out criminal action 
during times of armed conflict with impunity, hiding behind a shield 
of state sovereignty. Not only did the trials establish individual 
responsibility, but they also developed concepts in international 
criminal law, such as crimes against humanity and the recognition of 
genocide as a separate international criminal offense. 

The events of World War II also precipitated the creation of the 
United Nations (U.N.). The Charter for the U.N. was signed on June 
26, 1945, and ratified on October 24, 1945. The U.N. Charter estab- 
lished the General Assembly in which all of its Member States partic- 
ipate (currently 193 countries), and a Security Council which is 
comprised of fifteen members. Five members of the Security Council 
are permanent members (P5)—United States, United Kingdom, 
France, China, and Russia. The other ten members are elected from 
the General Assembly; they serve two-year terms. 

Under Chapter VII of the U.N. Charter, the Security Council is 
charged with the power to determine what potential threats should 
be considered actual threats to international peace and security. 
When the Security Council deems a situation to be an international 
threat, it possesses the exclusive authority to decide what measures, if 
any, need to be taken to maintain international peace and security. 

The P5 each have veto authority, meaning that any one of the Ps 
can paralyze Security Council action in reference to a given situation. 
That is precisely what occurred concerning the Korean and Vietnam 
Wars, as Ps members found themselves on opposing sides of those 
conflicts. The intractable positions left any prosecution for criminal 
Violations to the national courts, essentially eschewing justice, 

It took almost fifty years after the inception of the United Nations 
and Security Council for the international community to once again 
face threats to international peace that met the requirements of the 
P5. One was the horrific genocide of 1994 in Rwanda, where many 
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Hutu people committed genocide against Tutsi people. The other 
was the Balkans conflict, concerning the break-up of the former 
Yugoslavia. In both situations, the Security Council was able to find 
consensus, and using its Chapter VII authority, created ad hoc tribu- 
nals—the International Criminal Tribunal of Rwanda (ICTR) and 
the International Criminal Tribunal of Yugoslavia (ICTY). 

The ad hoc tribunals proved to be effective instruments of justice, 
ensuring those who were the most culpable for the atrocities did not 
escape justice. Combined, the tribunals indicted over 250 persons 
and convicted approximately 150. The ICTR closed on December 31, 
2015. At the time of this writing, the ICTY continues its operation but 
is also near its end, with only has six cases left on appeal, and one at 
trial—that of Ratko Mladic, the former Commander of the Main 
Staff of the Serb Army in Bosnia and Herzegovina. 

While the ICTY was created to address specific situations, their 
contributions to this area of the lay—known as “International Crim- 
inal Law” or “International Humanitarian Law”—cannot be over- 
stated. The tribunals essentially picked-up where post World War II 
trials of major war criminals left off, fleshing out the elements of 
genocide, crimes against humanity, and war crimes, and in particular 
expanding the number of crimes recognized under crimes against 
humanity, Moreover, they further developed modes of individual 
responsibility such as Joint Criminal Enterprises, defined when an 
“armed attack” occurs, and laid bare what worked and did not work 
in the courtroom when trying cases of mass atrocities. All of those 
aspects, and many more, made the tribunals extremely influential in 
the creation and development of the Statute and Elements of Crimes 
for today’s International Criminal Court (ICC). 

The ICC is the first permanent international criminal court. It was 
developed in the summer of 1998, when 120 nations negotiated the 
Rome Statute, which is the treaty creating the court. The Rome Stat- 
ute became effective on July 2, 2002, when the 60" nation ratified it. 
The ICC is based in The Haguc, Netherlands, and exclusively 
addresses the crimes of genocide, crimes against humanity, war 


ic it i ir ir iolatic of the 

3. Mladi¢ is charged with genocide, crimes against humanity, and violations! 

laws of war. See Mladié (IT-09-92) available at: hitp-/hvwwsityorg/enlaction/eases/4. 

4. The International Criminal Court, Elements of Crimes and Rules of Procedure 
and Evidence (Roy S. Lee, ed. 2001), xi-xii. See chapter eleven in this book. 
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crimes, and the crime of aggression. Article 5 of the ICC explains that 
its jurisdiction is limited to those “most serious crimes of concern to 
the international community as a whole.” 

The ICC represents the most current, complete, and accessible 
body of international criminal law todays The Rome Statute pro- 
vides definitions and elements for the crimes of genocide, crimes 
against humanity, war crimes, and the crime of aggression, It also 
provides for jurisdiction, rules of procedure, including rules of evi- 
dence, defenses, and sentencing, The ICC is still a relatively new 
court with only a few completed cases, This chapter, therefore, relies 
on not only the Rome Statute, but also the ICTR and ICTY statutes, 
as well as case law from those tribunals. 

Before moving forward, it may be useful to quickly discuss the dif- 
ference between International Criminal Law/International Humani- 
tarian Law (IHL) and Human Rights Law (HRL). Historically, in the 
most general of terms, it was the difference between laws that apply 
during times of war (IHL) and times of peace (HRL). Human Rights 
Law addresses a broad array of rights and addresses how states should 
treat their own citizens in times of Peace. HRL includes civil, politi- 
cal, cultural, and economic rights. International Criminal Law/ 
Humanitarian Law, on the other hand, has been concerned exclu- 
sively with the law between nations during war or between factions in 
times of conflict. Over the years, International Criminal Law/IHL has 
expanded, no longer being completely tethered to war/armed con- 
flict, but rather it also includes situations of genocide and crimes 
against humanity, neither requiring a war nexus. Perhaps now, when 
speaking as to where the line is drawn between IHL and HRL, instead 


5, This is not a comment on the effectiveness of how the court is administered, 
only that the Rome Statute itself is the most complete reflection of contemporary 
international criminal law. 

6, Human Rights Law (HRL) also experienced its most significant growth imme- 
diately following WWII, In 1948, the U.N, produced the Universal Declaration of 
Human Rights (UDHR). The UDHR inspired a number of HRL conventions, such 
as the International Covenant on Civil and Political Rights (ICCPR), and the Inter- 
national Covenant on Economic, Social, Cultural Rights (ICESCR). The UDHR, 
ICCPR, and ICESCR together, are considered the “Bll of Rights” for Interon ct 
Law. See Henry J Steiner and Philip Alston, International Human Rights in Context, 
Law, Politics, Morals (24 Ed, 2000), 136-53, 
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of stating that the line falls between war and peace, it is more accurate 
to say that the line is drawn at the point where the international com- 
munity is willing to pierce the veil of sovereignty, and take on the task 
of criminally prosecuting one or more individuals in an international 
court of law. As of now, that includes only four crimes: genocide, 
crimes against humanity, war crimes, and the crime of aggression. 

Because the focus here, of course, is the persecution of Christians, 
this chapter will concentrate on International Criminal Law/IHL, 
and not HRL. While potentially there is much that could be dis. 
cussed as to what countries could or should do in the area of HRL, 
the emphasis here is on the current situations found in places such as 
Syria, Iraq, and Darfur, where there is armed conflict, as well as to 
focus on specific organizations such as al Qaeda and the Islamic State 
of Iraq and Syria (ISIS), which have made their intentions clear—to 
continue committing the crimes of genocide, crimes against human- 
ity, war crimes, and crimes of aggression. 


Genocide 


The Nazis used the phrase “Final Solution to the Jewish Problem” to 
describe their strategy for climinating the Jewish People. Now, this is 
known as “genocide,” and it holds the status of being considered the 
“crime of crimes.” The word genocide comes from the Greek word 
for tribe—genos, and the Latin word for the act of killing—cidium.? 
It is a word created in 1944 by a Polish-Jewish lawyer who fled the 
Nazi invasion of Poland during World War II and came to the United 
States.8 

Genocide officially became recognized as a distinct and separate 
international crime in 1948 when the United Nations approved the 
text of the “Convention on the Prevention and Punishment of the 


7. See Luban, O'Sullivan & Stewart, International, 985. b 

8. Ibid. The Polish-Jewish lawyer was Raphael Lemkin. In its indictment against 
the Nazis after World War II, the International Miltary Tabanal (IMT) at Natem- 
berg did in fact use the term “genocide” to describe acts committed by the defen- 
dants that constituted War Crimes. Genocide was not charged as a separate crime, 
nor was it used in the judgment. John Q. Barrett, “Raphael Lemkin and genocide at 
Nuremberg.” 1945-1946, 51-52, in The Genocide Convention Sixty Years After Its Adop 
tion (Christoph Sefferling & Eckart Conze, eds., Asser Press, 2010). 
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Crime of Genocide” (Genocide Convention). The definition of geno- 
cide established in 1948 by the Genocide Convention, remains good 
law. Indeed, the Rome Statute adopted the Genocide Convention's 
language, readily accepting it as representing customary interna. 
tional law. Genocide is an international crime whether committed 
in time of war or in time of peace.!0 

Basically, there are three elements to genocide. First, the perpetra- 
tor has a specific intent to “destroy, in whole or in Part, a national, 
ethnic, racial or religious group as such.” Second, the perpetrator has 
committed one of the following underlying crimes against the target 
group: murder, causing serious bodily or mental harm, inflicting 
Conditions of life calculated to bring about physical destruction, 
imposing measures to prevent births, or forcibly transferring chil. 
dren. Third, the perpetrator’s role in the crime is recognized as crim- 
inally culpable. 

The first element, that the perpetrator had the intent to destroy, in 
whole or in part, a national ethnic, racial, or religious group as such, 
is what is referred to in international criminal law as the “chapeau” 
element.'! The chapeau element is best understood when it is bro- 
ken-down into following five sub-elements: 1) an intent; 2) to des- 
troy; 3) in whole or in part; 4) a national, ethical, racial, or religious 
group; 5) as such. 

The requisite intent for genocide is no ordinary criminal intent— 
it is the highest form of intent known in criminal law, and thus the 
most difficult to prove. The perpetrator must act with purpose. In the 
legal scheme of criminal intent, negligence is the lowest form and 
purpose the highest. In addition, the purpose must specifically be to 
“destroy” the group, meaning the actual physical or biological 
destruction of the group. Making the group suffer or discriminating 


9. The International Criminal Court, The Making of the Rome Statute, Issues, 
Negotiations, Results (Roy S. Lee ed., Kluwer Law International, 1999, 2002), 89, 

10. UN, General Assembly, Convention on the Prevention and Punishraent of 
the Crime of Genocide, December 9, 1948, United Nations, Treaty Series, Art. I 
(hereinafter Genocide Convention]. 

11. Chapeau in French means “het” Imagine the chapeau element sitting on top 
ofthe other elements, identifying its character as an international crime, noch ike 
the white or black hat in Western movies served as an identifier as to nike neces 
lawman and who was the outlaw, 
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against the group does not suffice for genocide. The intended effect 
must be to actually eliminate the group, physically, 

The intent to destroy must also go toward the “whole” or at least 
“part” of the group, meaning intent directed toward just one person 
ora limited portion of the group, is not good enough. Moreover, the 
targeted group must be the right “type” of group. That is to say that 
the group must be recognized under international law as a protected 
group. Currently, there are only four types of groups recognized 
under international genocide law as protected: national, ethnic, 
racial, or religious groups. Political groups and social groups are not 
protected, 

The last chapeau sub-clement involves the following language: “as 
such.” This language is meant to highlight a particular characteristic 
of genocide, That is, when the perpetrator commits a crime against a 
particular victim, in order for the crime to qualify as genocide, itis 
not good enough that the victim is a member of a protected group. 
The prosecutor must establish that the perpetrator committed the 
crime against the victim precisely because the victim is a member of 
the protected group. 

The key turns on how the particular court defines who constitutes 
the relevant victim group. That is, how broad or narrow does the 
court circumscribe the targeted group? In addressing that question, 
courts have been willing to define groups based on regional or even 
smaller defined geographical areas.'2 Once the group is fixed, courts 
require a showing that the perpetrator intended to destroy a “sub- 
stantial” or “considerable” portion of the group to qualify as geno- 
cide." 

When the numbers are not “substantial” or “considerable,” courts 
have even been willing to analyze the issue qualitatively, that is to say 
courts have been willing to decide whether the intent to destroy may 
be established based on the significance of those targeted—for 
instance, targeting the leadership, or a segment of the group that 
makes up an essential element of a group's ability to survive, has 


12. Prosecutor v. Krstié, ICTY Case No, 1T-98-33-T, $589 (2 August 2001). 
13. Ibid, $386, As far as how much of a group a perpetrator must intend i 
i x Even Hitler did not set 
destroy for it to qualify as genocide, there is no easy answer 7 
out to destroy all the Jewish people—Hitler’s intention was to destroy the Jews in 


Europe, not every Jewish person on earth. 
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qualified. The key seems to come down to whether the intent to 
destroy would qualify as an existential threat to the targeted group. 
AAs an example, the International Criminal Tribunal of Yugoslavia 
(ICTY) convicted Serbs of genocide for killing 7,000 to 8,009 Bos- 
nian Muslim men from the city of Serbrencia and its ‘surrounding 
area, The defendants did not intend to kill all Muslims worldwide, 
and they did not intend to kill all European Muslims, or even all of 
the Muslims in Bosnia, only those from Serbrencia and Surrounding 
areas, and only Muslim men, not women and children, Yet, the CTE 
deemed that the intent to kill the Muslim men of military age in Ser- 
brencia was indeed an adequate part of the population to qualify as 
genocide." Specifically, the ICTY explained it in this manner: 


The killing of all members of the part of a group located within a 
small geographical area, although resulting in a lesser number of 
victims, would qualify as genocide if carried out with the intent w 
destroy the part of the group as such located in this small geograph- 
ical area. Indeed, the physical destruction may target only a part of 
the geographically limited part of the larger group because the per- 
Petrators of the genocide regard the intended destruction as suffi- 
cient to annihilate the group as a distinct entity in the geographic 
area at issue, In this regard, it is important to bear in mind the total 
context in which the physical destruction is carried out.15 


There are five enumerated actions that if committed by a perpetra- 
‘or with the chapeau intent, qualify as genocide, They are as follows: 
1) killing; 2) causing serious bodily or mental harm; 3) inflicting 
conditions of life calculated to bring about physical destruction; 4) 
imposing measures to prevent births; and 5) forcibly transferring 
children, 

The first action listed, killing, is fairly straightforward, Perhaps the 
only issue that may cause confusion would be that the killing must be 


forward. As far as serious bodily harm, it means “serious acts of 
Physical violence falling short of killing that seriously injure the 
health, cause disfigurement, or cause serious injury to external or 


14. Ibid., $598. 
15. Ibid., $590. 
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internal organs or senses. Serious mental harm refers to more than 
minor or temporary impairment of mental faculties, The serious 
bodily or mental harm, however, need not be an injury that is per- 
manent or irremediable.”'S Perhaps the best way of thinking about 
serious bodily or mental harm is that it must be the type of harm 
that has a legitimate potential to destroy the group, even if that 
potential was not realized.!7 

Inflicting conditions of life calculated to bring about physical 
destruction is distinguished from the act of killing, in that it refers to 
situations where death, while reasonably likely, is a more attenuated 
outcome and likely to occur over an extended period of time. Starva- 
tion, intentionally exposing a group to deadly disease, death 
marches, concentration camps, and denying the availability of basic 
health care, are all poignant examples. 

Actions intended to prevent births include but are not limited to: 
sexual mutilation, forced sterilization, forced birth control, prohibit- 
ing marriage within the targeted group or with others and the tar- 
geted group, and rape with the intent to deliberately impregnate or 
to cause such severe mental trauma that the victim will not desire to 
procreate.!® 

Lastly, forcibly transferring children of one group to another 
includes not only carrying out the actual transfer but also the threat 
todo so.!? 

The list of the five actions stated above appears to be exhaustive, 
meaning that any other actions or crimes that cannot fold into one of 
those five categories do not suffice for genocide. There are some 
crimes, however, that seemingly will always fit within one of those 
five categories. For instance, torture and rape are likely to always 
qualify as “causing serious bodily or mental harm.” In some cases, 
they may also qualify as inflicting conditions of life calculated to 
bring about physical destruction or imposing measures to prevent 
births, 


Siagerura et al., Case No. ICTR-99-46-T, $664 (25 Feb. 2004). 
17, Gueeal Meats Inematonl G d the Ad Hoe Tribunals (Oxford, 


17. Guénaél Mettraux, International Crimes and 
2005), 338. 

18, Prosecutor v Akayesu etal, 

19. Ibid., $509. 


Case No, ICTR-96-4-T, 9507-08 (Sept. 2,1998). 
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Crimes Against Humanity 


Crimes against Humanity was first prosecuted as a specific crime 
against the Nazis at Nuremberg, U.S. Supreme Court Justice Robert 
H. Jackson, who served as one of the drafters of the Nuremberg 
Charter and as the Chief Prosecutor for the United States at Nurem- 
berg, came up with the verbiage. Initially, “genocide” was explicitly 
listed in the draft Charter. But “genocide” was a new term, unfamiliar 
at the time to most, and thus for many would have required further 
explanation. After consulting with renowned international lawyer 
and scholar Sir Hersch Lauterpacht, Justice Jackson settled on using 
language that seemed more self-evident: “crimes against human- 
ity”20 

The ad hoc tribunals and the ICC have done much to develop 
crimes against humanity into a distinct body of international crimi- 
nal law. Professor Luban describes the impact the phrase has gar- 
nered over the years, as follows: 


The phrase “crimes against humanity” has acquired enormous res- 
onance in the legal and moral imaginations of the post-World War 
JI world. It suggests, in at least two distinct ways, the enormity of 
these offenses. First, the phrase “crimes against humanity” suggests 
offenses that aggrieve not only the victims and their own commu- 
nities, but all human beings, regardless of their community. Sec- 
ond, the phrase suggests these offenses cut deep, violating the core 
humanity that we all share and that distinguishes us from other 
natural beings. 


The inspiration for the phrase likely came from the “Martens 
Clause,” found in the Preamble of both the 1899 and 1907 Hague 
Conventions. Specifically, the Martens Clause makes a somewhat 
fleeting mention of the “laws of humanity,” in that they are always in 
Place to protect civilians and belligerents alike, While the Martens 
Clause did not specifically address what the “laws of humanity” 
entailed, and while it did not create an international crime or allot 
individual criminal liability, the Martens Clause language did, appar- 
ently, germinate an idea that has spawned into what is today an ever- 
growing and ever-increasing influential body of international law. 


20. Luban, O'Sullivan & Stewart, International, 955, 
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There are two layers to this crime. The first, as in genocide, is 
the chapeau element. Like the chapeau element of genocide, it is 
an element that gives the crime its international character. The cha- 
peau element also distinguishes crimes against humanity from other 
international crimes, such as the crime of genocide and from war 
crimes! 

For crimes against humanity, the chapeau element specifically 
requires a “widespread or systematic attack directed against any civil- 
ian population.” It is best understood when separated into five sep- 
arate sub-elements: (a) An attack; (b) directed against any civilian 
population; (c) that is widespread or systematic; and, (d) the defen- 
dant must have knowledge of the attack. 

The ICTR and ICTY statutes did not define exactly what was 
required to qualify as “an attack” The ICTY Trial Chamber did, how- 
ever, define it as “a course of conduct involving the commission of 
acts of violence.”?? More helpful is the Rome Statute, which defines it 
as “a course of conduct involving the multiple commissions of acts 
referred to in paragraph 1 against any civilian population, pursuant 
to or in furtherance of a State or organizational policy to commit 
such attack” The reference to paragraph 1 refers to the list of inhu- 
mane acts that serve as the underlying offenses, including murder, 
extermination, persecution, torture, and rape, to name a few, as well 
as the catch-all category of other inhumane acts of similar charac- 
ter? 

The obvious aspect here is that the targeted group must be “civil- 
ian,” as opposed to combatants. Every person targeted need not be 
civilian; a small number of soldiers in the targeted population would 
not necessarily mean this element would fail, but the group must be 
decisively civilian. 

A subtler aspect to this element, but just as important, is the scale 
it requires. Population connotes a minimal degree of scale, certainly 


21. G. Mettrauex, 155, supra note 17. al 

22, The ICC abandoned requiring a war nexus, which the ICTY had requi 

23, Prosecutor v. Kunarac et al, ICTY Case No. IT-96-23-T, $415 (Feb. 22, 2001). 

24, U.N. Diplomatic Conference on Plenipotentiaries on the Establishment of an 
International Criminal Court, UN. Doc. A/Conf. 183/9" (2002) [hereinafter Rome 
Statute or ICC Statute). Art.7(2)(a). 

25, Ibid., Art.7( 
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not to the level of the sub-clement—widespread or systematic—hut 
nonetheless it implies that the attack must be directed at a certain 
size group, not simply an individual or a few individuals, The group, 
moreover, cannot be any random group, it must be one that is size- 
able enough and possesses distinctive common characteristics to the 
extent that it constitutes a “population” 

The type of “population” is of little significance, however, Crimes 
against humanity are different in this regard from genocide, For 
Crimes against humanity, the group need not be designated by their 
nationality, race, religion, or ethnicity, as it must with genocide. On 
the other hand, the kind of group is not without boundaries—a 
gathering of individuals, such as for a soccer match, would not qual- 
ify as a “population.” As with genocide, the court's decision as to 
what qualifies or fails to qualify as a sufficient group, can be a critical 
factor. 

Perhaps even more subtle is the requirement that the attack must 
be “directed” against the population. That brings into play the fact 
that the population must be the Primary target of the attack, not 
simply the product of collateral damage, 

Notice also that the requirement for the attack to be “widespread 

“OF systematic” is in the disjunctive, Either will suffice. But the signifi- 
cance of the disjunctive, in Practice, may be slight. When this ele- 
ment is considered in light of the requirement that the attack must 
be done “pursuant to or in furtherance of a State or organizational 
Policy.” there are likely to be few instances where the gravity of the 
situation does not produce both widespread and systematic violence. 
The policy requirement highlights that these attacks are committed 
by organized groups, if not state entities, It is meant to address group 
against group violence, which tends to require a widespread and sys- 
tematic approach. In any case, the chapeau element is intended to 
Tequire a grave situation, a situation that shocks the conscience, vio- 
lence at the level of organized violence, violence ata level significant 
enough to create international concern, 

The last chapeau sub-clement concerns the Perpetrator's state-of- 
mind, or what is often referred to by its Latin name—mens rea. The 
defendant must have acted, meaning committed an underlying 
Offense, with knowledge of the attack, Itis important to understand 
that with crimes against humanity, there are two layers of mens rea. 
The first layer, concerns the chapeau mens req addressed here— 
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knowledge of the attack. A second mens rea, for the underlying inhu- 
mane act, is addressed below. 

The chapeau element sets the context for the underlying offense. 
The underlying offense may include persecution, extermination, 
murder, rape, or any other similar inhumane act. The ICTR, ICTY, 
and the ICC all explicitly set forth a list of underlying inhumane acts 
that serve, as in genocide, as the underlying offense2® The list of 
underlying offenses for crimes against humanity is much longer than 
genocide. In addition, the ICTR, ICTY, and the ICC each have a 
catch-all category that sweeps in any other inhumane act not explic- 
itly listed, so long as they are similar in character, which essentially 
means they must cause great suffering, Three of the most relevant 
underlying acts for the purposes of this book are persecution, exter- 
mination, and murder. 

The ICC defines persecution in the following manner: when tar- 
geting a group based on its political, racial, national, ethnic, cultural, 
religious, or gender characteristics,” an “intentional and severe dep- 
rivation of fundamental rights contrary to international law by rea- 
son of the identity of the group or collectivity.’2 

The elements for persecution are as follows: (1) discriminatory act; 
(2) based on one of the listed characteristics; and (3) intent to deprive 
a fundamental right. There is no comprehensive list of all potential 
discriminatory acts that could qualify as an act of persecution, Some 
of the persecutory acts recognized by the ad hoc tribunals have 
included: 


Indiscriminate attacks on cities, towns and villages, as well as the 
seizure, collection, segregation, and forced transfer of civilians to 
camps, calling-out of civilians, beatings, and killings; acts of torture 
or rape and other forms of sexual assault; murder, imprisonment, 
and such attacks on property as would constitute a destruction of 
the livelihood of a certain population; destruction or willful dam- 
age to religious and cultural buildings; or the destruction and plun- 
der of property where serious enough, either by reason of its 
magnitude or because of the value of the stolen property or the 


26, ICTR and ICTY both have 8 listed acts plus the catch-all category of other 
inhumane acts. The ICC has 10, plus the other inhumane acts category. 

27. ICC Statute, Art. 7(2)(8). 

28, Ibid. 
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nature and extent of the destruction; unlawful detention of civil- 

ians, deportation or forcible transfer of civilians, and serious bodily 

and mental harm or other serious inhumane treatment of civil 
ians.” 

The list is relatively long, but customary international law sup- 
ports an expansive approach to protecting against discriminatory 
acts and defining persecution in a broad fashion. The intent for pen 
secution is that the defendant had a purpose to discriminate on one 
of the stated grounds. It is, in other words, a specific intent crime, 

Extermination is the purposeful Killing of a large number of indi- 
viduals. A large quantity is required, although there is no set amount, 
Itis the scale of the killings that differentiates it from murder. There 
is no discriminatory requirement, however, which distinguishes it 
from persecution. There is no requirement of an intent to destroy an 
entire group, separating it from genocide. 

Murder is the purposeful killing of an individual. One victim suf- 
fices; and there is no need to Prove discriminatory intent or an intent 
to destroy an entire group. If the defendant intended to commit 
grievous bodily harm or inflict serious injury with knowledge that 
death was likely to occur, that would also suffice for murder.39 

It is important to understand that there are two mens rea at play 
with crimes against humanity. The first concerns the chapeau, where 
the defendant must have knowledge of the overall widespread or sys- 
tematic attack. The second is the mens rea that is required for the 
underlying inhumane act—the individual crime. For persecution, 
extermination, and murder, that mens rea is intent. But the defen- 
dant need not intend to perpetrate a widespread or systematic attack, 
the defendant only needs to be aware of it. In other words, the wide- 
spread or systematic attack provides the context; the defendant only 
needs to be aware of that context as the defendant commits the par- 
ticular inhumane act. For the individual crime, the defendant must 
meet the mens rea required for that individual crime, for example, 
murder—the defendant must “intend” to kill. 
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Crime of Aggression and War Crimes 


Traditionally, the intersection of law and war has involved two broad 
categories: just war theory and the laws of war. The first category— 
just war—in Latin is referred to as jus ad bellum, The second cate- 
gory—laws of war—in Latin is jus in bello, it concerns the conduct of 
warriors in battle, regardless of the illegality or righteousness of the 
war. 

A violation of jus ad bellum, in contemporary vernacular, is a 
“Crime of Aggression.” In the most basic terms, it means starting an 
unjust war. The Nuremberg Charter referred to it as “crimes against 
peace” and defined it as “namely, planning, preparation, initiation or 
waging of a war of aggression, or a war in violation of international 
treaties, agreements or assurances, or participation in a common 
plan or conspiracy for the accomplishment of any of the forego- 
ing?32 

When the nations adopted the Rome Statute, it included the crime 
of aggression as a placeholder. There was no consensus as to the defi- 
nition of the crime, and there was considerable concern over how the 
ICC would adjudicate that crime given that the Security Council 
operates as the final arbiter as to what is and what is not appropriate 
use of force. 

After much work, debate, and compromise, consensus over the 
definition of the crime of aggression was reached and adopted at a 
conference in Kampala, Uganda, on June 1, 2010 (Kampala Amend- 


31. Nineteen of the original twenty-four defendants at Nuremberg were 
indicted with crimes against peace. In the end, twelve were convicted. Bormann, 
Frank, Schirach, Streicher, and Kaltenbrunner were not indicted for Crimes Against 
Peace, Halbach was deemed unfit to stand trial, and Ley committed suicide before 
trial, Fritzsche, Papen, and Schacht were acquitted, Jewish Virtual Library, “Nurem- 
berg Trial Judgements: Ernst Kaltenbrunner” Ip jewishvirtuallioraryorg! 
jsource /Holocaust/JudgeKaltenbrunner.html. Of the indicted twelve, seven were 
sentenced to death: Jodl, Keitel, Ribbentrop, Rosenberg, Sauckel, and Seyss-Inquart 
all were hanged. Goering committed suicide the night before he was to hang. can 
et al., The Law of Armed Conflict, An Operational Approach (Wolters Kluwer 2012) 
Pa Charter of the International Military Tribunal at Nuremberg, 82 U.N.T.S. 379, 
Art. 6(a) (Aug. 8, 1945) [hereinafter the Nuremberg: Charter). 
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ments)? The definition is now found at Article 8bis* of the Rome 
Statute. It reads as follows: 


(1) [T]he planning, preparation, initiation or execution bya person 
in a leadership position of an act of aggression, Importantly, it con- 
tains the threshold requirement that the act of aggression must con- 
stitute a manifest violation of the Charter of the United Nations 


(2) An act of aggression is defined as the use of armed force by one 
State against another State without the justification of self-defense 
or authorization by the Security Council. The definition of the ag 
of aggression, as well as the actions qualifying as acts of aggression 
contained in the amendments (for example invasion by armed 
forces, bombardment and blockade), are influenced by the UN 
General Assembly Resolution 3314 (XXIX) of 14 December 197433 


Article 8bis (2), goes on to list seven acts that qualify as aggression 
under U.N. General Assembly Resolution 3314: invasion or attack by 
armed forces of territory of another; bombardment; blockade; attack 
on the armed forces of another State; use of armed forces in another 
State under agreement, in contravention of agreement; allowing 
another State's armed force to launch an attack into a third State’s 
territory; or, sending armed bands into another State to carry out 
acts of armed force,36 

One of the elements for the crime of aggression is that the “perpe- 
trator was a person in a position effectively to exercise control over or 


39. Coalition for the International Criminal Court, “Delivering on the promise 
of a fair, effective and independent Court, The Crime of Aggression,” http:/fwww.icc 


__ 34 International Criminal Court (ICC), Elements of Crimes (2011), https://www. 
ice-cpi NA A N AA E A EN A 
sOfCrimesEng, ‘Pdf, [hereinafter ICC Elements of Crimes}, Art. sbis, Article 8 was 
amended by resolution RC/Res.6; see Official Records of the Review Conference of 
the Rome Statute of the International Criminal Court, Kampala, May 31-June 1, 
2019 (International Criminal Court publication, RCs) part II. 

35. ICC Statute, Art. 8bis, Inserted by resolution RC/Res.6 of June 11,2010. 

36. Ibid. 

37. ICC, Elements of Crimes, Art, ‘8bis, Element 2, 
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“State” that is, there must be State armed aggression against another 
State2® 

The sine qua non of jus in bello is that war is not unlimited. There 
are rules, boundaries that if breeched, should be—must be—pun. 
ished as crime. A violation of jus in bello is considered a “war crime” 
The boundaries, in rough form, are marked by four principles: mili- 
tary necessity, distinction, avoiding unnecessary suffering, and pro. 
portionality, 

The first principle—military necessity—is not so much an autho- 
ization of force as it is a limit: there can be no use of force without 
military necessity. It is a threshold requirement that must be met 
prior to using combat power. 

The second principle is distinction. At its core, and certainly for 
Purposes here, the principle means that civilians cannot be targeted, 
ever. Civilians may become, and inevitably do become, casualties of 
war, but they cannot be intentionally targeted. Combatants must dis- 
tinguish between enemy combatants and civilians. Enemy combat- 
ants who become hors de combat, also cannot be targeted. 

The third general principle under the laws of war is the prevention 
of unnecessary suffering.>? It is an important concept that can be 
easily misunderstood. It has little to do with the magnitude or lethal- 
ity of force used to destroy or kill; it has everything to do with pro- 
hibiting extended, or particularly heinous, suffering. This principle 
focuses on the types of weapons that cause widespread and egregious 
suffering (i.e., poisonous gas, biological agents, projectiles shaped 
with the intent to cause heightened suffering or to go undetected by 
X-rays, etc.). mies 

Lastly, the fourth principle is the concept of proportionality. Pro- 


38. Prior to the ICC exercising jurisdiction over the Crime of Aggression, the 
State Parties must vote to activate jurisdiction by a two-thirds majority after January 
3,2017, and the ICC must wait one year after the last required State-Party ratified the 
amendments, which is June 29, 2017. Amendments to the Rome Statute of the Inter- 
rational Criminal Court, Kampala, June 11,2010, https:/asp.ice-cpi.intlicedocs/asp 
~docs/RC2010/A MENDMENTSICN.651.2010-ENG-CoA.pdf; see also ICC Statute, 
Art 121, See also The Global Campaign and Ratification of the Kampala Amend- 
ments on the Crime of Aggression, http://crimeofaggression.info/role-of-the-icc/co 

ions-for-action-by-the-icc/. 
Pa" msn ering primarily apples to ilegal weapons, sudh as pokon 
Bas, booby traps using excrement to cause infections, etc. See Corn, etal, 204-5. 
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pals have been fleshed- z ee through codes 
and tribunels such as the Lieber Code,*” International Military Tri- 
bunal at Nuremberg, the Tokyo Trials, and the ad hoc tribunals of the 
ICTY and ICTR, in particular. Moreover, they have been developed 
and articulated in treaties such as the Hague Convention of 1899 
and 1907,"2 the Four Geneva Conventions of 1949,43 the Additional 
Protocols of 1977,%4 and the Rome Statute for the ICC.45 


40. Frances Lieber, General Order No. 100, Instructions for the Government of 
Armies of the United States in the Field (Apr. 24,1853). 

41. Hague Convention (I1) with Certain Powers Respecting the Laws and Cus- 
toms of War on Land (July 29, 1899), 32 Stat. 1803, T.S. No. 403 [hereinafter 1899 
Hague}, https://ihl-databases.icrc.org/ihl/INTRO/1so?OpenDocument. 

42. Hague Convention (IV) Respecting the Laws and Customs of War on Land 
and Its Annex: Regulations Concerning the Laws and Customs of War on Land, 18 
October 1907, 36 Stat. 227, 205 Consol. T.S. 277 (hereinafter 1907 Hague], https://ihl- 
databases.icrc.org/applic ihV/ihl.nsf/385eco82bs09¢76c41256739003¢636d/1di72642516 
9s5aeci25641¢0038bfd6, 

43. Geneva Convention for the Amelioration of the Condition of Wounded and 
Sick in Armed Forces in the Field [GWS 1] (Aug. 12, 1949); Geneva Convention for 
the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of 
the Armed Forces at Sea, [GWS Sea Il] (Aug. 12, 1949); Geneva Convention Relative 
to the Treatment of Prisoners of War (GPW III] (Aug. 12, 1949); and, Geneva Con- 
vention Relative to the Protection of Civilian Persons in Time of War [GC IV] (Aug. 
12,1949) (hereinafter all four referred to as 1949 Geneva Conventions], 

44, Protocol Additional to the Geneva Conventions of August 12, 1949, and relat- 
ing to the protection of Victims of International Armed Conflicts [hereinafter Proto- 
ol 1), June 8, 1977, 1125 U.N.T.S. 4; and Protocol Additional to the Geneva Con- 
ventions of August 12, 1949, and relating to the protection of Victims of non-Interna- 
tional Armed Conflicts (hereinafter Protocol Il], June 8,1977, 1125 U.N.TS, 610, Much 
of the Protocols re considered Customary International Law concerning the Laws of 
War, even though the United States has not ratified them, 

45. ICC Statute. 
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Unlike genocide and crimes against humanity, war crimes require 
a nexus with armed conflict, and generally, there are two types of 
armed conflict: 1) international armed conflict; and, 2) non-interna- 
tional armed conflict. 

The easier situation to identify is international armed conflict. 
When two or more States use military forces against one another, 
international armed conflict exists.*® International armed conflict 
falls under Common Article 2 of the1949 Geneva Conventions, which 
invokes the “full corpus” of IHL.A7 

Identifying when non-international armed conflict exists can be 
much harder, The frequent issue is whether the situation rises to the 
level of actually being an armed conflict, or simply an internal distur- 
bance. The ICTY boiled its focus down to whether there are orga- 
nized armed groups involved in protracted and intense fighting, 
“referring more to the intensity of the armed violence than its dura- 
tion.”3 When assessing the intensity, the ICTY considered the type 
of weapons, munitions, number of fighters, casualties, destruction, 
degree of civilians fleeing the area, etc.*? 

For international armed conflict, the ICC identifies grave 
breaches—those crimes found in the four 1949 Geneva Conventions, 
which are particularly heinous—crimes such as “willful killing, tor- 
ture or inhumane treatment, including biological experiments” on 
humans.5° Crimes designated as “grave breaches” must be prose- 
cuted—that is, States have a heightened duty to search for and bring 


46, Questions may arise, however, when one State exercises control over forces 
located in another State. That is precisely what happened in the ICTY Tadić case, 
where the ICTY found that the Yugoslavian government exercised “overall control” 
over the Serbs located in Bosnia, making what may have appeared on the surface to 
be an internal conflict, into an international conflict involving two separate States: 
Yugoslavia and Bosnia. Prosecutor v. Tadić, Case No.: IT-94-1-A (July 15,1999), 145- 

47. Corn, et al,71=4. i 

48. Prosecutor v. Haradinaj, ICTY Case No.: IT-04-84-T (April , 2008), 49- 

Fahan nee 
50. 1949 Geneva Conventions, GC IV, Art. 147. Article 8 of the ICC Statute identi- 
fies eight grave breaches: (i) Willful killing: (ii) Torture; (iii) Willfally causing great 
suffering; (iv) Extensive and unjustified destruction or appropriation of property: 
(v) Compelling PoW to serve for the enemy's armed forces; (vi) Depriving wets 
fair and regular trial; (vii) Unlawful deportation, transfer, or confinement; and (vi 


Taking of hostages. ICC Statute, Art. 8(2)(a)- 
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to justice those alleged to have committed a grave breach, and if con- 
victed, to punish the guilty.3! 

The ICC also identifies another twenty-six other war crimes, such 
as “intentionally directing attacks against the civilian population 
++. launching an attack in the knowledge that such attack will 
cause incidental loss of life or injury to civilians. Pad committing 
rape, sexual slavery... and intentionally directing attacks against 
buildings dedicated to religion ...,”55 to name a few applicable for 
the purposes here. 

Concerning non-international armed conflict, there are no “grave 
breaches,” but war crimes are nonetheless applicable. Non-interna- 
tional armed conflict (“NIAC”) falls under Common Article 3 of the 
1949 Geneva Conventions. Common Article 3 prohibits murder, 
mutilation, cruel treatment and torture, taking hostages, humiliating 
and degrading treatment against Persons not taking part in the hos- 
tilities.5¢ 

The ICC identifies fourteen war crimes applicable during NIAC,” 
including, but not limited to: murder and torture,38 intentionally 
attacking civilians, destruction of religious buildings, rape and 
sexual slavery.$! as well as physical mutilation.*? The ICC explicitly 
claims jurisdiction over war crimes, “in particular? when they are 


51. Gary D. Solis, The Law of Armed Conflict (Cambridge, 2016), 92. Referring to 
common articles found in the 1949 Geneva Conventions, Professor Solis writes:" the 
firs of the four 1949 innovations, enactment of domestic legislation to punish grave 
breaches, is required by common Article 49/s0/20/146" Ibid, Article 146 of C.G. IV, 
sates “Each High Contracting Party shall be under the obligation to search for pere 
sonals alleged to have committed... such grave breaches, and shall bring such per- 
sons, regardless of their nationality, before its own courts” 1949 Geneva Conven- 
tions, GCIY, Art. 146. 

52. ICC Statute, Art. 8(2)(b)(i). 

53. Ibid., Art, 8(2)(b)(iv). 

54. Ibid, 

55. Ibid., Art. 8(2)(b)(ix). 

56. 1949 Geneva Conventions, Common Art. 3, 

57. ICC Statute, Art. 8(2)(c) and (e), 

58. Ibid., Art, 8(2)(c)(i). 
1 
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committed “as part of a plan or policy or as part of a large-scale com- 
mission of such crimes” 


Modes of Participating in Crime 


Charging those who physically carry out genocide, crimes against 
humanity, crimes of aggression, or war crimes, is a given. Often, 
however, it is not clear exactly who the individuals are. Time and 
time again, the grounds of mass atrocities have proven to be caul- 
drons of confusion, where thousands, tens-of-thousands, if not hun- 
dreds-of-thousands, or even millions of people fall as victims. In 
that type of environment, crimes are not the result of one or even 
two individuals, but rather typically involve groups of individuals 
acting toward a common criminal design. Even when witnesses or 
forensics can accurately identify particular individuals as one of the 
perpetrators, accurately attributing the precise criminal actions to a 
particular person can be difficult. Further identifying the precise role 
the individual carried out in committing the crime is almost always a 
very challenging task, and yet itis a critical one. 

Generally, there are two ways to describe the roles individuals play 
when committing a crime: either as a principal or as an accomplice. 
The differences between the two are not inconsequential. In most 
simple terms: the principal commits the crime and the accomplice 
helps or encourages the principal. The accomplice’s culpability is 
derivative. The principal must actually commit the crime for the 
accomplice to have culpability, and the accomplice's culpability is 
tethered to the crime committed by the principal. The difference 
between the two also provides a way to allocate culpability—the 
principal is more culpable than the accomplice. y 

Properly labeling who is the principle and who is the accomplice, 
therefore, is significant, That is not to say that the task is easy—it is 
not. The principal is not always limited to the individual committing 
the ultimate criminal act. Throughout history, some of the most cul- 
pable individuals have been those who kept their distance from the 


64, Ibid. g 
65. For instance, the Nazis murdered up to 6,000,000 Jews. See Ta e 
Holocaust Memorial Museum. https//www.ushmm.org/wlcen/article.php? Module 


Id=10008193. 
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scene, sending others to blow themselves up, to release the cyanide- 
laced gas, pull the trigger, or swing the machetes. More often than 
not, those who hatch the plans, issue the orders, organize the killings, 
fund the effort, or incite others to violence are the most dangerous 
and most deserving of punishment. Categorizing those individuals 
as principals, as opposed to accomplices, is crucial. To accommodate 
that need, the law allows there to be more than one principal—the 
law permits co-principals, 

Allowing for the concept of co-principals is sound policy, but it 
complicates matters, Should the person who contributed to the 
crime, but did not actually pull the trigger, be a co-principal or an 
accomplice? That can be quite hard to decide. 

At Nuremberg, the Allies’ answer to that type of question was to 
charge the crime of conspiracy. Conspiracy allows the prosecutor to 
cast a large net, and it allows for everyone in the conspiracy to be 
held liable for all the crimes committed in furtherance of the con- 
spiracy. While conspiracy was charged at Nuremberg, it was men- 
tioned sparingly in the judgment. The reason it exerted limited 
influence was because conspiracy is a common law crime, not used 
in civil law systems. The concept proved difficult for the civil law 
countries involved in the Nuremberg trials, to fully grasp. Even after 
Nuremberg, the civil law countries seemed uncomfortable with the 
theory. As a result, the statutes for the ad hoc tribunals did not 
include the crime of conspiracy. The need in the tribunals for a the- 
ory of liability similar to conspiracy, however, proved to be great. 

The sheer quantity of the killings in Rwanda and Yugoslavia made 
parsing defendants and assessing precise acts to particular individu- 
als formidable. In Rwanda, for instance, over 800,000 Tutsis were 
massacred by Hutus between the months of April and July, 1994.55 As 
mentioned above, in the former Yugoslavia, in and around Sre- 
brenica, between 7,000 and 8,000 unarmed able-bodied Muslim men 
were slaughtered by Serbs in the matter of seven days.®” The ICTY 
Trial Chamber, in a case concerning Srebrenica, addressed some of 
the difficulties that mass atrocities present: “most witnesses were 
unable to specify which units were responsible for the crimes com- 


65. Romeo Dallaire, Shake Hands with the Devil (Da Capo Press, 2005), 375. 
67, Prosecutor v. Krstié, ICTY Case No. IT-98-33, Amended Indictment (Oct. 27, 
1999) para. 11; and Prosecutor v. Krstit, $2. 
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mitted during those days. Many witnesses heard screams, gunshots 
and stories of murder, without directly observing the crimes them- 
selves.” 

As a response to some of those difficulties, the ICTY created a 
mode of liability referred to as Joint Criminal Enterprises (JCE). The 
concept of JCE liability provides many of the same utilities as the 
charge of conspiracy. ® The JCE concept was not explicitly found in 
the ICTY or ICTR statutes. It was a judge-made creation of the ad 
hoc tribunals based on customary international law.70 It is important 
to understand that unlike conspiracy, which is a separate and incho- 
ate crime, a JCE is not a separate crime at all: it is a mode of criminal 
responsibility. That is to say, a JCE simply represents a theory 
describing how an individual actor may be held criminally responsi- 
ble for committing a particular crime. 

A boiled-down definition of a JCE is that two or more individuals 
have an understanding to commit a crime, such as genocide, and 
then they commit the crime in a collective manner. Because they 
share a common intent to commit the crime, and share in actions to 
complete the crime, they share in responsibility for the crime, as co- 
principals. The level of participation, and the particular role that 
each participant engages in, may vary quite significantly. The mens 
rea can also vary slightly, depending on the type of JCE. 

There are three types of JCEs. The first type is referred to as the 
“basic” type. It describes a situation where the actors share an intent 
to commit a crime, and then act together to bring about the crime. 
As stated above, each actor may have a separate role, and only one 
actor may commit the ultimate act, but because they all act in con- 
cert, unified to accomplish the criminal objective, they are equally 
guilty of the ultimate crime as principals. 

Consider the following hypothetical bank robbery as an example: 
one person is the mastermind who selects the bank, maps out the 
route to and from the bank, sets the time of the robbery and how it 
will go down. Another drives everyone to and from the bank, The 
mastermind and driver stay in the vehicle and a third individual 


68. Prosecutor v. Krstić $152. à 

69. See Prosecutor v. Tadic, ICTY Case No. IT-94-1-A (July 35,1999) [hereinafter 
Tadic Appeals Judgment], 49188-192. 

70. Ibid., $194. 
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actually goes inside the bank, points a gun at a teller, and takes the 
cash, Each actor had a substantial physical role in the robbery and 
each one shared in their intent to accomplish the robbery. Under the 
“basic” JCE theory, the mastermind and the driver are just as guilty 
as the actor who entered the bank, pointed the gun, and demanded 
the cash. 

The second type of JCE is one that seems much more reflective of 
what most would consider an “enterprise.” That is, there is an orga- 
nized system in place that engages in accomplishing crime, over a 
period of time. It is coordinated and structured. Individuals fulfill a 
particular role and the operation is intended to efficiently and effec- 
tively produce or accomplish the criminal objective. The examples 
cited by the ICTY are the Nazi concentration camps.’! At those 
camps, there was a commander, security guards, individuals that ran 
the gas chambers, those who brought the detainees to the camps, ran 
the logistics of the camp, buried the dead, as well as many other roles 
and tasks. Each person accomplished something that contributed to 
the ultimate detention, mistreatment, and killing of the detainees. 
The mens rea required for this type of JCE is that the defendant must 
be aware of the objective and intend to further that objective. The 
mens rea can be inferred from the particular facts—position of the 
accused, duties, surrounding environment, to name a few exam- 
ples.72 

The third and final type of JCE describes a situation that starts off 
as a basic JCE, where the actors all intend to accomplish a common 
purpose, but then one of the perpetrators commits a criminal act 
that, while foreseeable, falls outside of the original objective. Go back 
to the hypothetical bank robbery: if the individual who goes into the 
bank with a weapon actually shoots a bank teller, and the teller dies, 
then all the actors are guilty of murder, even if they had agreed that 
no one was to actually use force because they did not intend for any- 
one to be harmed, The act of murder, in this bank robbery hypothet- 
ical, was a natural and foreseeable consequence, and therefore each 
of the actors is treated similarly, as if they each had pulled the trigger 
and are each held culpable for the foreseeable killing. 

The ICTY established the theory of JCE in the first case it 


71. Ibid., $202. 
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decided—Prosecutor v. Tadic? In that case, the ICTY concluded that 
the facts fell within the third category of a JCE.” Specifically, Dusko 
Tadic participated with Serb forces in the town of Jaskici to forcibly 
remove all Muslims from the town (“ethnic cleansing”). In the 
course of doing so, the defendant and Serb forces separated the men 
from the women and children. The men were beaten and forced to 
march to an unknown location. Witnesses knew and recognized 
Tadic, and observed him participate in the beatings, the forced 
march, and they heard shots. At some point, five Muslim men were 
found dead (four were shot in the head).75 Witnesses did not actually 
see the killings, but they observed Tadic and others commit the acts 
mentioned above, leading up to the killings. The Trial Chamber 
actually decided there was not enough evidence to find Tadic guilty 
of Crimes against Humanity for the murders. But the Appeals Cham- 
ber reversed the decision, deciding that even though there was no 
evidence that Tadic had personally fired the shots that killed the men, 
he was criminally responsible as a principal, nonetheless. The 
Appeals Chamber explained as part of their reasoning that “to hold 
criminally liable as a perpetrator only the person who materially per- 
forms the criminal act would disregard the role as co-perpetrators of 
all those who in some way made it possible for the perpetrator physi- 
cally to carry out that criminal act. At the same time, depending 
upon the circumstances, to hold the latter liable only as aiders and 
abettors might understate the degree of their criminal responsibil- 
ity?76 

The Appeals Chamber went on to explain its reasoning behind the 
third type of JCE. In particular, the Appeals Chambers explained the 
following: 


73, Prosecutor v, Tadic, ICTY Case No. IT-94-1. 

74, The trial chamber actually found Tadic not guilty of this charge for lack of 
evidence. On appeal, the Appeals Chamber overturned that ruling (in the ICTY the 
Appeals Chamber has that authority). In the course of doing so, the Appeals Cham- 
ber established the JCE theory and concluded the evidence supported criminal 
responsibility under the third type of JCE. Tadic, Appeals Judgment, paras. 228 & 
23, 

75. Prosecutor v. Tadic, ICTY Case No. IT-94-1-T, Trial Judgment (May 7, 1997). 
para. 370, 

76. Tadic Appeals Judgment, $192. 
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An example of this would be a common, shared intention on the 
part of a group to forcibly remove members of one ethnicity from 
their town, village or region (to effect “ethnic cleansing”) with the 
consequence that, in the course of doing so, one or more of the vic- 
tims is shot and killed. While murder may not have been explicitly 
acknowledged to be part of the common design, it was nevertheless 
foreseeable that the forcible removal of civilians at gunpoint might 
well result in the deaths of one or more of those civilians. Criminal 
responsibility may be imputed to all participants within the com- 
mon enterprise where the risk of death occurring was both a pre- 
dictable consequence of the execution of the common design and 
the accused was either reckless or indifferent to that risk.77 


Using that analysis, the Appeals Chambers found that Tadic had 
indeed committed murder as part of a widespread and systematic 
attack, and thus found him guilty as a principal for committing 
crimes against humanity, among other things, and eventually sen- 
tenced Tadic to twenty years.78 

Although the ICTY, and to a lesser extent the ICTR, relied sub- 
stantially on the JCE as a theory of criminal responsibility, it is not a 
theory free from concern. Consider the second type of JCE, for 
instance, It is difficult to know exactly where to draw the line. Should 
everyone who works at a concentration camp be charged, no matter 
how insignificant or minimal their participation? The commander, 
for sure; the producer of the cyanide gas, yes; but what about the 
guard, the cook, the janitor, or the boy who shines the officers’ boots 
at the gate? Where are the proper boundaries to liability? Concerning 
the third type of JCE, the potential breadth of the concept is sweep- 
ing. Indeed, the latitude the JCE provided prosecutors and judges in 
the ICTY has given it a bad name in some circles. For some, JCE is 
short for “Just Convict Everyone?7? 

Partly because of those concerns and the uneasiness civil law 
countries have with the crime of conspiracy, the drafters of the Rome 


77. Ibid, $204. 
78. See Prosecutor v. Tadic, ICTY Case No. IT-94-1, Summary of Appeals Cham- 
ber Sentencing Judgment, http://www.icty.org/x/cases/tadic/acjug/en/o00126_summ 
ary_en.pdf. 
79. Geraldine Coughlan, “JCE: Just Convict Everyone?” International Justice Tri- 
bune (2 March 201), https//vww.justicetribune.com/articlesce-just-convict-every- 
one. 
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Statute decided to take a different, more exacting approach. Specifi- 
cally, Article 25 of the Rome Statute for the International Criminal 
Court breaks out the two general categories of defendants into five 
specific areas of individual criminal responsibility: 1) commits the 
crime; 2) orders, solicits, or induces; 3) aids, abets, or assists; 4) con- 
tributes in “any other way”; and 5) incites others to commit geno- 
cide. The principals are those who fall within the first category— 
commits the crime. The ICC considers the remaining four categories 
as accomplices. 

As far as who qualifies as committing the crime, and is thus con- 
sidered to be a principal, the ICC uses a control test. Specifically, the 
ICC considers those who actually physically carry out the ultimate 
criminal act, or control the will of those who physically carry out the 
criminal act, or carry out an essential task, as principals (“commits 
the crime”), Essential tasks are those that if not done, would cause 
the criminal act to fail.30 For defendants to qualify as a principal, 
they must be aware that they are exerting control over the crime.*! 
Others who do not physically carry out the criminal act or exert a 
requisite degree of control, yet fall within one of the other four cate- 
gories, are accomplices. 

In their International and Transnational Criminal Law textbook, 
authors Luban, O'Sullivan, and Stewart point out that Article 25 
appears to be organized in a hierarchical fashion.‘ They also discuss 
that while “Article 25 obviously does not explicitly differentiate 
between the various subsections in terms of sentencing ... it is likely 
that the ICC will use these distinctions in formulating appropriate 
sentences, given the effort made by the ICC Statute’s drafters to more 
carefully distinguish between various modes of participating and to 
reflect these distinctions in the hierarchical structure of Article 
2356) 


80, Prosecutor v. Lubanga, ICC Case No. ICC-01/04-01/06, Pre-Trial Chamber I 
(Jan. 29, 2007), $$ 330-32. 

81, Ibid., $332. i 

82, 1 have taught International Criminal Law from this textbook multiple times. 
Itisan excellent textbook. 

83, Luban, O'Sullivan, Stewart, International, 861-62. Article 78(3) of the Rome 
Statute, directs the ICC to “take into account such factors as the gravity of the crime 
and the individual circumstances of the convicted person,” when determining the 
appropriate sentence. Ibid. 
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With Article 25, the ICC brings more granularity to the analysis of 
categorizing offenders in their proper role. Like the ad hoc tribunals, 
the ICC did not adopt the crime of conspiracy, but unlike the ad hoc 
tribunals, the ICC did not embrace the concept of JCEs. As far as 
principals, the ICC clearly narrowed the category. It circumscribed 
the definition of principals to only those who exert enough control 
over the situation to be in a position to determine whether the crime 
will o will not be completed. 

On the other hand, the ICC may have expanded the universe of 
potential accomplices with its language that makes an accomplice of 
anyone who contributes in “any other way.” For an accomplice to be 
liable under the ICC, he or she must act with “knowledge and in- 
tent.” That means that the accomplice must have actually meant to 
engage in the conduct and cause the consequence, or at least knew 
that it would occur in the ordinary course of events. Note also from 
Article 25 above that the ICC allows defendants to be held responsi- 
ble for the crime of genocide if they “incite.”85 

In the end, only time will tell whether the ICC system turns out to 
be an improvement over the ad hoc tribunals. It certainly appears to 
be a narrower approach, requiring more involvement to be catego- 
rized as a principal, and a much more specific mens rea to be held lia- 
ble as an accompli 


Superior Responsibility 
There is another important mode of responsibility—Command/ 
Superior Responsibility, It is a concept that goes back at least to the 
fifteenth century, when King Charles VII of France issued the Ordi- 
nance of Orleans.36 While the concept may go back to the Middle 


84. ICC Statute, Art. 30(1) and (2). 

85. By implication, this would not apply to crimes against humanity or war 
crimes. 

86. Corn, et al. 531, citing to Theodor Meron, “Reflections on the Prosecution of 
War Crimes by International Tribunals,” 100 Aim. J. Int'l L, 551 (2006), 149 n.40. This 
provision held Captains and Lieutenants responsible for promptly bringing to jus- 
tice any soldier who committed “abuses, ills and offenses.” If the officer failed to 
bring his troops to justice, the officer was to be “deemed responsible for the offense 
as if he had committed it himself and shall be punished in the same way as the 
offender would have been.” Ibid. 
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Ages, or beyond, it was not well-developed or well-known at the end 
of World War II when the United States tried Japanese General 
Tomoyuki Yamashita by military commission. Indeed, most today 
would associate the beginning of the concept of Command Respon- 
sibility with General Yamashita, 

Yamashita had arrived in the Philippines on October 7, 1944, as 
the commander of all Japanese land forces. His mission was defense 
of the Philippines, but just eleven days later General MacArthur 
landed the largest combined arms force ever assembled to date in the 
Pacific, on the island of Leyte, and uttered his famous line: “I have 
returned.”8” 

The American forces overwhelmed the Japanese forces on Leyte, 
ng 50,000 of the 60,000 Japanese soldiers defending that island.88 
As the American forces moved closer to the capital city of Manila, on 
the Island of Luzon, Yamashita divided his forces into three groups. 
He took the largest force with him to Baguio, north of Manila, in the 
mountains. The second group he placed northeast of Manila, to 
delay the American approach to the city, and the third he left to 
defend Clark Air Base as long as possible, and then to fall back into 
the mountains, to conduct a delay action.89 

In his recent book, Professor Allan A. Ryan described the battle of 
Manila with the following words: 


The battle of Manila, the only urban combat in the Pacific theater at 
any point in the war and the largest urban battle fought by U.S. 
troops anywhere was a horror, not only for the citizens caught in its 
cross fire and victimized by the cruelties of [the Japanese] forces— 
to which the trial of Yamashita would devote weeks—but also for 
the American soldiers fighting it. What began with plans for a 
parade, with Filipinos cheering as American soldiers marched by, 
soon became one of the most vicious, destructive, and deadly bat- 
tles of World War 11.90 


Indeed, the destruction that the Japanese inflicted on Manila “was 
one of the great tragedies of World War Il. OF all Allied cities in those 


87, Allan A. Ryan, Yamashita’s Ghost, War Crimes, MacArthur's Justice, and Com- 
mand Accountability (Univ. of Kansas Press 2012), 36. 
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war years, only Warsaw suffered more.”?! Tens of thousands of Fili- 
pino men, women, and children suffered from the Japanese forces 
while General Yamashita was the “Supreme Commander.” He was 
put on trial before a military commission for the atrocities, 

Yamashita’s defense team argued it was not fair to hold him 
responsible for what took place in Manila after his retreat into the 
mountains. His defense team introduced substantial proof that he 
was isolated, unable to communicate with the troops that were left in 
Manila, and he was unable to exert control over the Japanese Naval 
forces operating in Manila. Yamashita’s lawyers argued, therefore, he 
should not be responsible for the rapes and other atrocities that 
occurred. The military commission rejected this argument. It con- 
victed and sentenced him to death for failing to “discharge his duty as 
commander to control the operations of the members of his com- 
mand, permitting them to commit brutal atrocities and other high 
crimes."94 

The military commission never made clear whether General Yam- 
ashita was guilty of a separate crime of omission, whether he was 
being held vicariously liable for the crimes of his subordinates, or 
Whether his lack of action or subsequent punishment was a form of 
complicity as a principal or accomplice.?> Moreover, the state-of- 


91. Ibid., quoting William Manchester, biographer of MacArthur. 

92. Ibid., 41. Imperial General Headquarters sent word after the defeat of Leyte 
that the strategy in the Philippines would be left to General Yamashita, 

93. Ibid., 231-36, 

94. In re Yamashita, 327 US. 1 (1946), 13-14. The defense filed a writ of habeas 
corpus to the U.S. Supreme Court. The Court denied the writ, Two ‘Supreme Court 
Justices, however, latched on to the defense’s theme of “insurmountable difficulties” 
lack of personal involvement and lack of knowledge, and wrote passionate and 
seething dissents. Specifically, Justice Murphy cited the difficulties with General 
Yamashita’s communication, a sudden assignment of the naval forces that were left 
in Manila, along with the alleged failure of the Japanese troops to obey General 
Yamashita’s orders to withdraw from Manila, Justice Murphy took Particular issue 
withthe fact that General Yamashita was not on the scene and was not “personaly 
participating in the acts of atrocity or with ordering or condoning their commis- 
sion.” Likewise, Justice Rutledge took great exception with ‘Yamashita’s conviction 
given that there was no finding that General Yamashita had “personally participated 
in. was present at the occurrence of, or ordered” any of the atrocities, Ibid, sor 

95, Ryan, Yamashita’s Ghost, 251. 
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mind—mens rea—element for the crime was opaque, to say the least. 
It was not clear whether he was held strictly liable for the crimes of 
his subordinates, whether he was liable because he knew of the 
crimes and failed to act, whether he was reckless in not investigating, 
or whether he was simply criminally negligent?% It appeared to be 
enough that he was in command and he failed to control his 
troops.” Similarly, the International Military Tribunal of the Far 
East (Tokyo Tribunal) and the German High Command Trial both 
treated command responsibility as a distinct and separate criminal 
violation of omission under the laws and customs of war.’ 

After the flurry of activity following World War II, very little hap- 
pened in the development of humanitarian law overall, including in 
the area of command responsibility until 1977, when Additional Pro- 
tocol I and Additional Protocol II were adopted. The protocols not 
only provided an expansion of the protections initially established by 
the Geneva Conventions of 1949,%? but in particular, for the first time 
in history, explicitly placed a duty upon commanders to “prevent or 


96. In re Yamashita, 327 U.S. 1, 53 (dissent by Justice Rutledge). 

97. See Guénaél Mettraux, The Law of Command Responsibility (Oxford, 2009), 
7 See also Ryan, Yamashita’s Ghost, 243 (Chief Prosecutor Major Robert M. Kerr 
argued that the commission needed to answer two questions: whether General 
Yamashita had failed to control his troops, and whether that failure constituted a war 
crime). 

98. See G. Mettraux, The Law of Command Responsibility, 37, n.1. After the IMT, 
the United States conducted twelve military tribunals, including the High Command 
case, in which the tribunal unequivocally required individual culpability on behalf of 
the commander, with a mens rea no less than criminal negligence. Specifically, the 
US. military tribunal in the High Command case stated: 

‘There must bea personal dereliction. That can occur only where the act is directly traceable 

to himor where his failure to properly supervise his subordinates constitutes criminal neg- 

nce on his part In the latter case it must be personal neglect amounting to a wanton, 
immoral disregard ofthe action of his subordinates amounting to acquiescence. Any other 
interpretationof International Law would go far beyond the basic principles of criminal law 
as known to civilized nations. 

12 U.N. War Crimes Commission, Law Reports of Trials of War Criminals, The 
German High Command Trial (1949), 76. It appeared that the dissents of Justice 
Murphy and Justice Rutledge, as demonstrated by the High Command Case, swayed 
the international community more so than the majority opinion, and took quick 
effect, begging for a more exacting standard. 

99. International Committee of the Red Cross, https:/wwwicre.org/eng/resourc 
¢sidocuments/misc/additional-protocols-1977.htm. 


33 


Persecution & Genocide of Christians in the Middle East 


repress” violations,! or “to initiate disciplinary or penal action 
against violators.”!°! In addition, Article 87(2) requires commanders 
to make their forces “aware of their obligations under the Conven- 
tions and this Protocol.”!0? 

The statutes for both the ICTY and ICTR included command 
responsibility, using essentially the same language." Both ad hoc tri- 
bunals used the term “superior,” as opposed to “commander,” ex- 
tending the concept to civilian leaders. Moreover, case law in the tri- 
bunals fleshed out that only de facto, as opposed to de jure, control 
over subordinates was required. As far as the requisite mens rea—the 
superior must know or have reason to know. Case law established 
that the mens rea required the superior to have specific information, 
information that would put him/her on notice that the subordinates 
were about to commit violations, or in the case of failure to prose- 
cute, that they did commit violations.!% 

With the Rome Statute and creation of the ICC, the concept 
of Command/Superior Responsibility may now be set forth in a 
detailed, bifurcated approach with separate elements for military and 
civilian superiors, Article 28 of the Rome Statute is clearly concerned 
about culpability of the superior. Specifically, Article 28 states that 
the supervisor “shall be criminally responsible for crimes... as a 
result of his or her failure to exercise control properly over such 
subordinates. , "105 

The mens rea required in the ICC differs, depending on whether 
the defendant is a civilian supervisor or military commander. For 
civilian supervisors, the mens rea is knowledge or conscious disre- 
gard, which is essentially the same standard from Additional Proto- 
col I and the ad hoc tribunals. For military commanders, however, 
the standard appears to be criminal negligence—"should have 
known.” This is a much more relaxed standard, making it easier for 


100, Protocol Additional to the Geneva Conventions of August 12, 1949, and 
Relating to the Protection of Victims of International Armed Conflicts, June 8, 1977 
[hereinafter AP 1), Art. 86(2). 

101. API, Art. 87(3). 

102. AP I, Art. 87(2) 

103, For the ICTR itis Art. 6(3) and for the ICTY itis Art. 7(3). 

104, Prosecutor v. Mucic et al., ICTY Case No. IT-96-21-A, 9233 (Feb. 20, 2001) 
(hereinafter “Čelebići Case”). 

105, ICC Statute, Art. 28(1) and (2). 
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prosecutors to hold military commanders responsible, The rationale 
behind holding military commanders to a higher standard of con- 
duct makes sense. With the authority of military command should 
also come the responsibility to adequately supervise subordinates, 

As the Rome Statute was being drafted, one of the most conten- 
tious issues was whether to include conspiracy in the statute,!05 
While conspiracy is a separate crime and not a mode of responsibil- 
ity, it resolves many of the concerns and challenges that arise when 
attempting to properly assess culpability in situations involving mass 
atrocity. The drafters did not, however, include it in the Rome Stat- 
ute. Instead, they used language from the 1997 Convention for the 
Suppression of Terrorist Bombing, which comprises paragraph 3(d) 
of the Article 25 of the Rome Statute.!°7 Nevertheless, there are sev- 
eral theories available to a prosecutor in charging a commander/ 
supervisor, and the prosecutor has great discretion, 108 

Conspiracy and JCE are not available in the ICC; however, it is 
possible for a prosecutor to charge a commander/supervisor under 
Article 25(3)(b) as an accomplice for “ordering” and at the same 
lime, in the alternative, under Article 28 Responsibility of Com- 
manders and other Supervisors. Yet, as Professor Mettraux has 
stated: “It would in fact seem wrong to punish an accused for taking 
part in the commission of a crime whilst at the same time holding 
him liable for failing to prevent or punish that crime”! Prosecutors 
understand this concept, and generally take great lengths to charge in 
a way that is supported by the evidence. 


Jurisdiction for Prosecution 


Normally, the most appropriate authority is the State where the 
crime occurred. Under the international system, States hold sover- 
cignty over their own territory. The international system is based on 
States treating each other as equals, including the concept that each 


106, Per Saland, “International Criminal Law Principles,” in The International 
Criminal Court: the Making of the Rome Statute, Issues, Negotiations, Results, ed. Roy 
S. Lee (The Hague; Boston: Kluwer Law International 1999, 2002), 198-200. 

107. Ibid. 

108. G, Mettraux, The Law of Command Responsibility, 94 (citing to the Krajisnik 
case and the Krnojelac cases before the ICTY) 

109, Ibid..95. 
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State has primacy over its own territory and over any acts taking 
place within its territory.!! Generally, when a crime occurs within 
the territory of a State, therefore, it is that State that possesses the 
greatest interest and right to address the situation. !!1 

This territorial concept weighed heavily as countries embarked on 
forming the ICC and drafting the Rome Statute. One of the founda- 
tional concepts was to respect State sovereignty by maintaining the 
primacy of national jurisdictions. As a result, the ICC was specifically 
created to exercise its jurisdiction in a manner complementary to the 
national courts of cach State. Indeed, in the Preamble of the Rome 
Statute, it explains that the “International Criminal Court estab- 
lished under this Statute shall be complementary to national crimi- 
nal jurisdictions.”!!? The concept is referred to as the principle of 
“complementarity.”!!3 It is further expressed in Article 17 of the 
Rome Statute, which provides that the ICC will not exercise its juris- 
diction in cases where the State is investigating or prosecuting the 
crime. If the State is unwilling or unable to investigate or prosecute, 
the ICC may then exercise its jurisdiction.!!4 

There are a variety of concepts under customary international law 
for States to exert authority to investigate and prosecute crime. One 
is the Territoriality Principle, mentioned above, when a crime occurs 
within a State’s territory. The crime may occur within a State in 
a number of ways: the acts may be carried out in the State’s territory, 
it may be carried out beyond the State’s borders but the crime ad- 
versely effects the State, such as a submarine in international waters 
firing a missile and hitting a city of another State, or a crime may be 
intended to affect a State, such as a drug-smuggling ship from South 


110. There are exceptions to this, such as Diplomatic Immunity for members of 
one state, located in another. 

111. The ICTY and ICTR established the Security Council as an exception to 
this, as the Security Council gave those tribunals primacy over the national courts. 
See ICTY Statute, Art. 9(2), and ICTR Statute, Art. 8(2), 

112, Rome Statute, Preamble $10. 

113. John T. Holmes, “The Principle of Complementarity,” in The International 
Criminal Court: the Making of the Rome Statute, Issues, Negotiations, Results, ed. bf 
Roy S. Lee (The Hague; Boston: Kluwer Law International 1999, 2003), 41. See also 
Ronald J. Rychlak and John M. Czarnetzky, “The International Criminal Court and 
the Question of Subsidiarity;” Third World Legal Studies 2000-2003, 115. 

114, Rome Statute, Art. 17(1)(a). 
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America intercepted in international waters, headed for the Florida 
Keys. 

‘A State may also exert jurisdiction over its nationals, even when 
they are abroad. A State may exert jurisdiction over the perpetrator 
because the perpetrator is a national (active personality jurisdiction) 
or may exercise jurisdiction over the perpetrator because the victim 
is a national (passive personality jurisdiction). States may exercise 
“protective jurisdiction,” over any act that poses an existential threat 
to the State, regardless as to where it occurred or as to who the perpe- 
trator may be. 

Lastly, states may claim “universal jurisdiction” as the basis allow- 
ing for the investigation and prosecution, although it is relatively 
controversial, Universal jurisdiction is the concept of a State exercis- 
ing jurisdiction where there is no other basis for jurisdictions that is, 
the State has no basis to claim jurisdiction based on territory, nation- 
ality, or protective jurisdiction. The concept is based on the proposi- 
tion that there are some crimes that are Hostis Humani Generis—the 
Enemies of Mankind. Piracy is the best historical example. The con- 
cept is beginning to gain support, and the crimes that potentially 
come under its jurisdiction are those of concern here: genocide, 
crimes against humanity, war crimes (especially grave breaches), and 
the crime of aggression. 

There are times when national jurisdiction is not practical in the 
wake of war's destruction of infrastructure and support systems, or 
not preferable for want of security or risk of corruption. There may 
also be times when national jurisdiction is not even possible, when 
States do not cooperate and are likely to shield or exonerate those 
most responsible for mass crime. 

In such cases, the international community has potential options 
in the form of ad hoc tribunals, the ICC, and hybrid courts. It is 
important to note that States have a duty to prosecute individuals 
who have committed a “grave breach,” and parties to the Genocide 
Convention have a duty to prosecute those who commit genocide. If 
a State decides not to prosecute, it must extradite the perpetrators 
when they receive a request. 4 

When war broke out in the former Yugoslavia and genocide was 
committed in Rwanda, the Security Council created the ICTR and 
the ICTY under Chapter VII of the United Nations Charter. 
Although Chapter VII does not explicitly mention the authority to 
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create criminal tribunals, it explicitly makes the Security Council the 
final arbiter of deciding when a threat to international peace exists, 
and gives the Security Council the authority to “decide what mea- 
sures shall be taken,”!!5 including “measures not involving the use of 
armed force."16 

In the Tadic case,!"7 the ICTY directly addressed whether the Secu- 
rity Council possessed the authority to create tribunals. While 
acknowledging that the Security Council was not “legibus solutus 
(unbound by law),”!!* it found that “the establishment of the tribu- 
nal falls squarely within the powers of the Security Council under 
Article 41” of the U.N. Charter.!!9 

The ICC was created by treaty. Generally speaking, it has authority 
only over crimes committed in the territory of a State that is a party 
to the ICC or which were committed by a national of a Party State. 20 
There are two exceptions to this: the Security Council may refer a 
case to the court;!?! and a non-Party State may grant permission on 
an ad hoc basis for the ICC to have jurisdiction over one of its nation- 
als or for a crime that occurred on its territory.!?? 

To effectuate jurisdiction, a case must be referred to the ICC by a 
State-Party or by the Security Council.!3 In addition, the ICC prose- 
cutor also may initiate investigations proprio motu (one’s own 
motion) by first submitting a request to investigate to the Pre-Trial 
chamber. The prosecutor can only do this, however, for crimes 
occurring in the territory of State-Parties, or crimes committed by 
nationals of a State-Party. 

Tribunals that possess both national and international aspects 
have been created post-conflict to address situations involving mass 
atrocities. For example, in January 2002, the United Nations and the 
government of Sierra Leone entered into a treaty creating the Special 
Court for Sierra Leone (“SCSL”) “to prosecute persons who bear the 


115. UN. Charter, Ch. VII, Art. 39- 
116, U.N. Charter, Ch. VII, Art. 41. 
117, Tadic, Case No. 1T-94-1. 

118. Ibid, $29. 
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greatest responsibility for serious violations of international human- 
jtarian law and Sierra Leonean law committed in the territory of 
Sierra Leone since 30 November 1996."!4 

The seat of the court was in Sierra Leone. Judges for the SCSL were 
appointed by the government of Sierra Leone and the Secretary- 
General of the U.N. In addition, Secretary-General appointed the 
prosecutor. Nine individuals were convicted and sentenced, includ- 
ing former Liberian President Charles Taylor who was convicted of 
war crimes, crimes against humanity, and recruiting child soldiers. 
Charles Taylor was sentenced to fifty years in prison. 

Other hybrid tribunals include the East Timor Tribunal and the 
Extraordinary Chambers in the Courts of Cambodia (ECCC). The 
advantages of hybrid tribunals can be numerous: they can be tailored 
to the particular situation, they are able to combine both interna- 
tional expertise along with extensive direct involvement from the 
State and local governments, they are able to incorporate State as 
well as international law, and they provide the advantage of placing 
the court near witnesses, experts, and the effected populace. Hybrid 
tribunals also help avoid the appearance that outsiders will dictate 
what justice means, and at the same time they permit enough outside 
assistance to provide needed expertise, support, and defenses against 
bias and corruption. 


Isis and Al Qaeda 


The situations in Iraq and Syria appear to satisfy the chapeau of 
genocide. Actions by ISIS and al Qaeda have occurred over an 
extended period of time, over a wide geographical area, using rela- 
tively similar and distinctive methods, such as beheading, and have 
been preceded by and followed by words that particularly manifest 
purpose. The purpose clearly appears to be the complete destruction 
of Christians, and other non-Muslims, in Syria and Iraq. ‘The scale of 
that destruction has not been limited to a small group, but rather 
essentially all Christians in any area controlled by ISIS or al Qaeda, 
satisfying the requirement to have a purpose to destroy “in whole or 


124, Agreement Between the United Nations and the Government of Sierra 
Leone on the Establishment of a Special Court for Sierra Leone, Art. 1 http://www. 
rscsl.org/Documents/scsl-agreement.pdf (accessed Nov. 17,2016). 
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in part.” The fact that the destruction may be geographically limited 
to Syria and Iraq, or even localized areas within those States, is not 
reason to think the element cannot be fulfilled. Their intent to 
destroy all Christians in any town, or a region they control, suffices. 
ISIS and al Qaeda have expressed the intent to reach far beyond 
that—seemingly their intent is to literally destroy all Christians, 
indeed all non-Muslims, everywhere. The fact that Christians and 
non-Muslims are being targeted specifically because of their religion 
fulfills the chapeau sub-elements that the destruction must target 
groups based on their nationality, ethnicity, race, or religion, as such, 

The specific actions that ISIS and al Qaeda have engaged in 
include each of the listed enumerated actions for genocide: killings, 
serious bodily harm, inflicting life-threatening conditions, measures 
to prevent birth, and forcibly transferring children. Of course, any 
one of those listed actions suffices for the crime of genocide. The 
overall strategy of both ISIS and al Qaeda, with public beheadings, 
kidnappings, required conversions and jizya payments, sex slave 
markets for fighters, etc., all provide evidence of an intent to create 
conditions of life calculated to bring about physical destruction. The 
result of reducing the Christian population from 1.4 million to 
250,000 in Iraq, corroborates that intent. 

Until there is military defeat of ISIS, and to a lesser degree al 
Qaeda, there is little hope for any legal strategy to have a true and 
lasting effect. Threat of prosecution, warrants for arrest, even cap- 
ture, investigation, conviction, and sentencing of ISIS leaders or foot 
soldiers, will not deter them if they continue to be militarily viable. 
This enemy must first be brought to unconditional military capitula- 
tion; then a legal response has a chance to be effective. 

Ina perfect world, the best legal response would be for the ICC to 
start investigations, followed by prosecutions. The ICC was created 
precisely to address situations such as what now exists concerning 
the treatment of Christians by ISIS and al Qaeda in Syria and Iraq. 
Unfortunately, neither Iraq nor Syria are parties to the Rome Statute. 
Because of that, the prosecutor does not have territorial jurisdiction 
to initiate an investigation proprio motu, only authority to do so over 
individuals who are nationals of a State-Party. Abu Bakr al-Baghdadi, 
the leader of ISIS, is Iraqi, and thus unreachable to the ICC prosecu- 
tor under proprio motu powers. 

A referral from the Security Council (“ICC referral”) is conceiv- 
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able but highly unlikely. The Security Council has only referred two 
situations to the ICC, Darfur in 2005 and Libya in 201. Plus, Russia 
can veto any ICC referral attempt, and almost certainly would con- 
cerning Syria, For similar reasons, creation of an ad hoc tribunal by 
the Security Council is also unlikely.'25 


Conclusion 


The situation is critical. Christians and other non-Muslims civilians 
in Syria and Iraq are being slaughtered, sexually violated, displaced, 
and tortured. The international community should continue to pur- 
sue justice and ensure that the leaders of ISIS and al-Qaeda are cap- 
tured and duly punished. If that proves impossible, at the very least, 
serious efforts must be directed toward stopping the outrages. 


125. A hybrid tribunal would need only to involve the Secretary-General, as 
opposed to the Security Council, and the individual countries working together. But 
neither Iraq nor Syria have given any indications their countries are open to that pos- 
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East Aleppo, Syria. A man sitting on a defused barre! bomb 
in the Christian quarter of Al-Midan (January, 2016). 
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Persecution of Christians in the 
Middle East: The Failed Promise 
of the International Criminal Court 


Ronald J. Rychlak 


FOR SOME TIME NOW, in areas controlled by the Islamic State of 
Iraq and al-Sham/Greater Syria (ISIS, aka ISIL, Daesh, or IS), mem- 
bers of that group have brutally murdered Christians and other reli- 
gious minorities who refuse to convert to Islam. This persecution has 
horrified the civilized world. In an effort to find an answer, some 
have turned a hopeful eye to the International Criminal Court (ICC) 
or other international tribunals.! On the surface, this would seem to 
be a reasonable approach. Unfortunately, shortcomings inherent in 
the structure of the ICC render it largely ineffective in countering the 
horror, While the ICC might eventually play a role in meting out 
punishment to the leaders of ISIS, the more immediate relief will 
have to come from other entities. 


1. Advocates for the Yazidi people of northern Iraq, who have been targeted by 
Islamic State because they are not Muslims, met with ICC Prosecutor Fatou Ben- 
souda, urging her to investigate their persecution asa potential case of genocide. See 
‘Toby Sterling, “Persecuted by Islamic State, Yazidis turn to ICC for justi ieee 
Sept. 24, 2015 (http://www.reuters.com/article/us-mideast-crist ice yazidi usko 
NoRO14G20150924). The ICC, in fact, has been investigating the militant tsim 
sect Boko Haram for crimes against humanity. Christian Persecution Update, "The 
International Criminal Court (ICC) is investigating Boko Haram, Islamic Miltone 
in Nigeria” (August 8, 2013), http://www persecution.in/eategory/topic/-interna 
nal-criminal-court-icc. 
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The ICC came into being in April 2002, when the 60% ratification 
of the Rome Statute of the International Criminal Court was submit- 
ted at the preparatory meeting held at the United Nations building in 
New York City. Unlike the International Court of Justice, which was 
established as the judicial arm of the United Nations to resolve dis- 
putes between nations, the ICC has jurisdiction over individuals who 
have committed horrific crimes of an international magnitude. 

The Rome Statute was developed at the Diplomatic Conference of 
Plenipotentiaries for the Establishment of an International Criminal 
Court in the summer of 1998 in Rome (the Rome Conference). One 
hundred sixty nations, including the Holy See, took part in these 
negotiations. The treaty adopted during that conference—the Rome 
Statute—defined the crimes falling under jurisdiction of the ICC and 
the rules of procedure and the mechanisms for nations to cooperate 
with the ICC. The countries which accepted these rules are known as 
States Parties to the ICC? 

The specific crimes that fall under the jurisdiction of the ICC are: 
crimes against humanity, genocide, war crimes, and crimes of 
aggression. Each ICC crime is further broken down so that in certain 
cases the ICC has jurisdiction over matters such as serious injury to 
mental health and outrages upon personal dignity. For instance, the 
Rome Statute defines “crimes against humanity” so that it may 
include things like murder, enslavement, and torture when they are 
“committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack” The 
term may also include: “Rape, sexual slavery, enforced prostitution, 
forced pregnancy and enforced sterilization or any other form of sex- 
ual violence of comparable gravity”? A “war crime” is defined as any 
of several “grave breaches” of the Geneva Conventions of 1949 
“{olther serious violations of the laws and customs applicable in 
international armed conflict, within the established framework of 
international law,” and similar offenses when the conflict is not of an 
international nature. Article Six of the Rome Statute defines “geno- 


2, See Rome Statute of the International Criminal Court, uly 17,1998, U.N. Doc. 
‘AICont83/9 (1998), 37 LLM. 999, htip://legal.un.org/ice/statute/gg_corr/cstatute. 
htm [hereinafter Rome Statute). 

3, Rome Statute, Art. 7(2)(f), July 17, 1998, 2187 U.N.T.S,, 90, 
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cide” as actions taken with the “intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group”! This can include kill- 
ing members of the group, causing serious physical or mental harm, 
or forcibly transferring children of the targeted group to another 
group.> Destruction of historical culture can also be prosecuted in 
the ICC 

The ICC's jurisdiction is said to be “complementary to national 
criminal jurisdictions” As such, the Court is designed to take juris- 
diction only when a nation is “unwilling or unable” to act. This lan- 
guage appears to protect national sovereignty, and to assure that it 
does not intrude upon questions such as culture and religious prac- 
tices that, according to the WN. charter, are “within the domestic 
jurisdiction” of a nation-state.” 

There is little doubt that ISIS has repeatedly committed actions 
that are criminal under the Rome Statute. It has been systematically 
murdering, exterminating, enslaving, forcibly transporting, raping, 
committing other sexually violent acts, persecuting groups based on 
their religion and ethnicity, and committing “inhumane acts of a 
similar character intentionally causing great suffering, or serious 
injury to body or to mental or physical health” The U.N. Assistance 
Mission for Iraq and the Office of the U.N. High Commissioner for 
Human Rights released a report on ISIS’s actions against civilians, 
specifically actions against women and children from July 6, 2014, to 
September 10, 2014. The report described how ISIS forced children as 
young as twelve or thirteen years old into service by donating their 
blood to treat wounded ISIS soldiers, patrolling ISIS controlled 


4. Rome Statute, Art. 6, 2187 U.N.T.S. 90,37 LL.M. 999. i 
5. Article 31 of the Rome Statute codifies grounds for excluding cri asl 
sibiliy, including: mental disease, intoxication, defensive force (self-defense), aro 
duress or necessity. Article 32 also codifies the defenses of mistake of fact and mistake 
of law, and Article 33 codifies a limited defense of superior orders. 

6. See Owen Bowcott, “ICC's first cultural destruction trial to ope 
Hague,” The Guardian, February 28, 2016. ISIS has certainly aatan 
See James Harkin, “Murdering Histon.” Smithsonian Magazine Mardi 106 

7. The decision as to whether an affected nation is “unwilling or insbe MF 
ecute is determined by judges from the ICC, meaning A ios ky, “The 
may well be compromised. See Ronald J. Rychlak and John M, cranta m yoa 
International Criminal Court and the Question of Subsidiarity” Thir 


Studies, vol. 1 (2000-2003), 115- 


pen in The 
es. 
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towns, and manning ISIS checkpoints.* ISIS has also used children as 
shields in skirmishes with Iraqi and other resistance forces. The 
report called on the International Criminal Court to launch an inves- 
tigation into these crimes. 

Ever since ISIS first started operating in Iraq (as al-Qaeda in Iraq) 
it targeted civilians as well as military personnel, Most ISIS fighters 
are members of the Sunni Muslim sect, and at first ISIS primarily 
went after Shi'ite targets. (Shi'ites are a majority in Iraq as a whole 
but a minority in ISIS-dominated northern Iraq). In 2014, however, 
ISIS began targeting other ethnic minorities including Christians, 
Yazidis, Shabak, Shi’ite Turkmen, and those Sunni Muslims who dis- 
agreed with ISIS’s religious philosophy and actions. 

While ISIS's actions against the minority populations are heinous, 
there has long existed a question as to whether they meet the strict 
interpretation of genocide that international tribunals typically 
require.’ On his 2015 trip to Latin America, Pope Francis said he was 
dismayed “to see how in the Middle East and elsewhere in the world 
many of our brothers and sisters are persecuted, tortured and killed 
for their faith in Jesus.” He went on: “In this third world war, waged 
piecemeal, which we are now experiencing, a form of genocide is tak- 
ing place, and it must end,”!? In 2016, much of the world community 
(including the U.S. Department of State and the European Union) 
also applied the label of genocide to these activities.!! Unfortunately, 
ISIS remains (and will remain for the foreseeable future) beyond the 
reach of the ICC. 


8. Report on the Protection of Civilians in Armed Conflict in Iraq: 11 September- 
10 December 2014, httpi//vww.ohchr.org/Documents/Countries/|Q/UNAMI_OHC. 
HR_Sep_Dec_2o14.pdf. 

9. See generally Beth Van Schaack & Ronald C. Slye, International Criminal Law 
and Its Enforcement (2d ed. 2010), 451. 

10. Monica Cantilero, “Pope Francis sees Christian ‘genocide’ as persecution 
affects 200 million Christians,” Christian Today, July 29, 2015, http://www.christian- 
today.com /article pope.francis.sees.christian.genocide.as persecution.afiects.200.mi 
ion christians/60393.htm. 

11. Tom Gjelton, “State Department Declares ISIS Attacks on Christians Consti- 
tute Genocide,” National Public Radio, March 17, 2016, hitp://www.npr.org/2016/03! 
7ls70861s10/sate-department-declares-isis-atacks-on-christians-constitute-geno- 
cide. Following the announcement from the U.S, State Department, a senior official 
said that this declaration placed “no new obligations” on the United States in ite 


326 


The Failed Promise of the International Criminal Court 


The Lack of Police Power 


Asan initial matter, before the ICC can have any impact on ISIS lead- 
ers, those leaders must be brought before the court. Before any crim- 
inal can be tried, he or she must be arrested. This requires some kind 
of police action. Unfortunately, the ICC does not have its own police 
force; it relics on State cooperation. According to the Rome Statute, 
States Parties are required to cooperate fully with the Court in its 
investigation and prosecution of crimes within the jurisdiction of the 
Court. 

When it comes to a group like ISIS, the arrest is the most difficult 
part. If those who commit these crimes are captured, trial in a 
national court, a special tribunal (like those that were established for 
Rwanda and the former Yugoslavia), or the ICC would likely be 
equally effective. The arrest, however, is the problem. 

As the Court was planned, assistance of member states was axiom- 
atic. In practice, however, this has not been the case. In several cases, 
the tyrants have simply been able to avoid capture by State forces. For 
instance, State Parties have failed to capture Joseph Kony or other 
Lord’s Resistance Army (LRA) leaders in Uganda. Assistance in cap- 
ture would be far more helpful than the promise of an eventual trial. 

In other cases, State Parties have had the opportunity to cooperate 
but have failed to act. For instance, Sudanese president Omar al- 
Bashir has made more than seventy-five international trips since the 
ICC issued arrest warrants for alleged war crimes, crimes against 
humanity, and genocide in Darfur, Sudan. He has traveled to Chad, 
Nigeria, and South Africa, all State Parties to the ICC. None of those 
nations, however, agreed to arrest him. In fact, many. African nations 
that are obligated to capture him under the ICC appear also to be 
obligated not to detain him under certain African Union treaties. 

Moreover, even when arrests are made, the terror may not end. 


na, ide a basis 
ongoing campaign against ISIS, but the designation el pany Be 


for the ICC to assert jurisdiction. Adam Chandler, “Hi ropa 
‘Genocide’ Designation: “Atlantic, March 19, 2016, http://wwwatheatlantic.co 
international/archive/zo16/oy/sis-genocide-designation/474414/. 


+. O'Reilly, yd the Inter- 
12, Max du Plessis, Tiyanjana Maluwa, and Annie O aa aeeai 


national Criminal Court” (Chatham House, July 2019) 
houseorg/sites/iles/chathanmhouse/publie/Research/Interationalsz0La/e7!9PP-! 


ccaftica.pdf. 


327 


Persecution & Genocide of Christians in the Middle East 


There are times when a new bad actor simply steps into fill the gap. 
Thomas Lubanga Dyilo (“Lubanga”), former commander of the 
Patriotic Forces for the Liberation of the Congo militia and president 
of the Union of Congolese Patriots, was arrested in 2006 and charged 
with several crimes for which he stood trial at the ICC. Eventually he 
was convicted. Some observers were disappointed with his relatively 
light sentence, but at one point along the way the Court had decided 
to stop the case and release him due to prosecutorial unfairness. For- 
tunately, the Appeals Chamber reversed that ruling and the trial pro- 
ceeded. 

It took six years to complete, but eventually the ICC convicted him 
of the war crimes of enlisting and conscripting children and using 
them to participate in hostilities. Unfortunately, as soon as Lubanga 
was arrested, General Bosco Ntaganda, chief of military operations 
under Lubanga, stepped up and filled the leadership role.!? In 2008, 
his forces were accused of massacring sixty-seven civilians in the town 
of Kiwandja in North Kivu. The head of the U.N, Human Rights 
Commission, Navi Pillay, called it a war crime. Even though Lubanga 
was convicted, it did not bring peace. 

Even when the defendants are made available, that does not assure 
that the legal process will play out appropriately. Kenya's President 
Uhuru Kenyatta was indicted by the ICC in connection with post- 
election ethnic violence in 2007-08, in which 1,200 people died. The 
case against him collapsed, according to the prosecutor's office, when 
the Kenyan government refused to hand over evidence vital to the 
case. President Kenyatta said he was “excited” and “relieved,” adding 
that his “conscience is absolutely clear.” Many others, however, saw 
this as a reflection of the inability of the ICC to assure the delivery of 
evidence and as a potentially fatal flaw in the structure of the Court. 


13, Ntaganda stepped down and turned himself in to authorities in 2013. He is 
now facing trial at the ICC, but terror groups still torment the Democratic Republic 
of the Congo. 

14. Anna Holligan, “Uhuru Kenyatta case: Most high-profile collapse at ICC,” 
BBC News, December 5, 2014, hitp://vww.bbe.com/news/world-aftica-sosss3ut (The 
withdrawal of the charges has also called into question the credibility of the already 
controversial court and raises questions about the ability of the prosecution to actu- 
ally secure the evidence against those it accuses of being responsible for the gravest 
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The Jurisdictional Issue 


Assuming that ISIS leaders could be captured, it is not clear that the 
ICC would have jurisdiction. Article Five of the Rome Statute gives 
the ICC jurisdiction to try individuals charged with committing 
genocide, crimes against humanity, war crimes, or the crime of 
aggression. The ICC may exercise jurisdiction over these crimes in 
three situations: (1) if a State Party refers a situation to the Prosecu- 
tor in accordance with Article Fourteen of the Rome Statute, (2) the 
United Nations Security Council refers a situation to the Prosecutor 
(in accordance with Chapter VII of the Charter of the United 
Nations), or (3) the Prosecutor initiates an investigation in accor- 
dance with Article Fifteen of the Rome Statute. In addition, a private 
party may petition the Court to open an investigation. !3 If the Prose- 
cutor investigates the allegations and determines that one or more 
individuals should be charged and prosecuted, then proceedings 
before the ICC can begin. 

Perhaps most importantly though, the Rome Statute asserts juris- 
diction over defendants only if either the “State on the territory of 
which” a crime was committed or “the State of which the person 
accused of the crime is a national” has ratified the statute. On August 
4, 2015, ICC Prosecutor Fatou Bensouda issued a statement on the 
difficulty of prosccuting the alleged crimes committed by ISIS. 
According to Bensouda, her office had been receiving “disturbing 
allegations of widespread atrocities” committed by ISIS in Syria and 
Iraq since the summer of 2014. This included “mass executions, sex- 
ual slavery, rape and other forms of sexual and gender-based vio- 
lence, torture, mutilation, enlistment and forced recruitment of 
children and the persecution of ethnic and religious minorities, not 
to mention the wanton destruction of cultural property.” Impor- 


crimes.) see also Eric Posner, “Assad and the Death of the International Criminal 
Court: The failure to prosecute him will be the end for the ICC's brand of global jus- 
tice,” Slate (Sept. 19, 2013), http: /wvwnw.slate.com/articles news and_politic!viewfr 
‘om_chicago/2013/o9/failing_to_prosccute_assad_will_be_the_death_of_the intern 
ational_criminal.html 

15, Each year since it was founded, the ICC has received about 1,000 private 
party petitions, but fourteen years into its existence, it has never opened an investi- 
gation on that basis. 
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tantly for ICC jurisdictional purposes, she noted that “genocide has 
also been alleged.” 

Bensouda agreed that these crimes “undoubtedly constitute seri- 
ous crimes of concern to the international community and threaten 
the peace, security and well-being of the region, and the world,” but 
she noted that Syria and Iraq are not parties to the Rome Statute, 
“Therefore, the Court has no territorial jurisdiction over crimes com- 
mitted on their soil.” She went on to note that the ICC may “exercise 
personal jurisdiction over alleged perpetrators who are nationals of a 
State Party, even where territorial jurisdiction is absent.” Information 
gathered by the prosecutor's office “indicates that several thousand 
foreign fighters have joined the ranks of ISIS..., including signifi- 
cant numbers of State Party nationals.” However, because “ISIS is a 
military and political organisation primarily led by nationals of Iraq 
and Syria,” the prospects of the ICC prosecutor's office prosecuting 
the leadership of ISIS “appear limited.” In fact, Bensouda has con- 
cluded “that the jurisdictional basis for opening a preliminary exami- 
nation into this situation is too narrow at this stage.” 

Bensouda went on to emphasize that “the primary responsibility 
for the investigation and prosecution of perpetrators of mass crimes 
rests, in the first instance, with the national authorities.” She pledged 
to “consult with relevant States to coordinate, and possibly exchange 
information on crimes allegedly committed by their nationals to 
support domestic investigations and prosecutions, as appropriate.” 

It is, of course always possible that the U.N. Security Council could 
make a referral for prosecution. In fact, such a referral was seriously 
contemplated in 2014. Unfortunately, both Russia and China exer- 
cised their veto power to prevent such an action.16 Because of that, 
and due to the threat of repeated vetoes, there has been no further 
serious contemplation of another Security Council referral. So, for 
the time being, it appears that the ICC will not be prosecuting ISIS 
leaders.'7 


16. U.N. News Centre, Russia, China block Security Council referral of Syria to 
International Criminal Court (May 22, 2014), hitp://\www.un.orglapps/news/story.as. 
piNewsID=47860#.VagNtLgrKUk. 

17, Statement of the Prosecutor of the International Criminal Court, Fatou Ben- 
souda. on the alleged crimes committed by ISIS (August 4, 2015), https:l/unwwice- 
pi.int/ Pages/item.aspxtname=otp-stat-08-04-2015-1, 
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How the ICC Could Make Things Worse 


Due to the issues set forth by Fatou Bensouda, the ICC has a very 
limited role to play in countering ISIS. Unfortunately, that does not 
end the inquiry. There is a serious possibility that the ICC could 
exacerbate the problems associated with terrorist groups. 

Catholic social teaching distinguishes three dimensions of b: 
justice: legal justice, distributive justice, and commutative justice. 
Others may also speak of eternal justice or global justice. St. August- 
ine wrote of friendship or communal harmony as a form of justice. 
The ICC, however, is premised upon the idea that wrongdoers must 
be tried and, if convicted, punished so that others will be deterred.!8 
It is thus built upon the ideas of retributive justice and deterrence. In 
the normal course of events, by punishing the guilty and not punish- 
ing the innocent, a system of criminal law affirms shared values and 
supports social cohesion. It might even be said that in most cases 
society owes an obligation to the citizens to punish those who have 
committed bad acts.!9 

It is hard to believe, however, that ISIS leaders are actually fearful 
of being put on trial before the ICC. With or without the ICC, terror 
leaders commit gross violations of human rights because they 
assume that they will not be taken into custody. The court is an irrel- 
evancy. 

Observers of popular social sciences argue that certainty of pun- 
ishment (and to a much lesser extent, severity of punishment) is the 
key to effective deterrence. Certainty of punishment, especially when 
it comes to leaders of ISIS from a court that lacks an effective 
enforcement mechanism, is not attainable. Accordingly, if deterrence 
is dependent on both factors, increasing the penalty is the more effi- 
cient way to deter crime. The ICC, however, does not have authority 
to impose the death penalty. One might wonder whether a court that 
offers due process, legal advice, and no death penalty might actually 


18. According to the Rome Statue’s preamble, its primary goal is “to put ma 
to impunity for the perpetrators... of the most serious crimes of concern to the 


international community as a whol 
19. See Ronald J. Rychlak, “Society’s Moral Right to Punish: A Further Explora- 
tion of the Denunciation Theory of Punishment,” 65 Tulane L. Rev.299 (1990). 
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decrease the fear (and hence deterrence) of a terrorist who is willing 
to plot and plan (if not personally carry out) suicide bombings. 

There are times when a society needs reconciliation rather than 
punishment. For instance, consider the case of striking police or fire- 
fighters. That is frequently an illegal act, but after the strike is settled, 
do we really want prosecutions? More dramatically, consider the 
United States shortly after the Civil War. Abraham Lincoln legiti- 
mately could have ordered the hanging of anyone guilty of treason, 
which would have resulted in uncountable executions. Fortunately, 
Lincoln recognized that reunification was more important than ret- 
ribution. 

Alexander Hamilton wrote in Federalist Paper 74: “In seasons of 
insurrection or rebellion, there are often critical moments, when a 
well-timed offer of pardon to the insurgents or rebels may restore the 
tranquility of the commonwealth; and which, if suffered to pass 
unimproved, it may never be possible afterwards to recall.” In other 
words, in some circumstances, plea-bargaining, prosecutorial discre- 
tion, executive clemency, amnesty, and jury nullification can do 
more to serve the common good than would punishment. Even stat- 
utes of limitation are based on the idea of putting other consider- 
ations above retributive justice. Unfortunately, the structure of the 
ICC calls for prosecution in all cases. In fact, the ICC is not required 
to recognize amnesties granted by national jurisdictions, since that 
could mean that a wrongdoer would escape retributive justice. The 
ICC is designed to make certain that all tyrants who commit crimes 
that fall under its jurisdiction are prosecuted. 

This concept removing politics from the equation is derived from 
the Nuremberg trials after World War 11.2! Those trials provided a 
legalistic solution to the problem of how to administer justice to Nazi 
war criminals. This approach was successful in that circumstance 
because Nazi Germany was a conquered nation and most of the prin- 
ciplé defendants were already in custody. In fact, this approach was 


20, It is worth noting that existing tribunals have not contributed to regional rec- 
onciliation or deterred violence. Both Srebrenica and Kosovo happened during the 
era of international tribunals. Moreover, since international trials are slow and 
expensive, they draw resources from other initiatives that might do more good. 

21, London Charter, Agreement for the Prosecution and Punishment of the 
Major War Criminals of the European Axis, Aug. 8, 1945, 82 U.N.T.S. 280, 
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largely foreordained when the Allies, during the war, made the 
demand for an unconditional surrender? The dynamics are very 
different in a society that is in the midst of (or just emerging from) a 
civil war. 

The Truth and Reconciliation Commission process must receive 
credit for South Africa's bloodless transition, even though it permit- 
ted notorious wrongdoers to escape criminal punishment. South 
African Archbishop Desmond Tutu has explained: 


[Rletributive justice—in which an impersonal state hands down 
punishment with little consideration for victims and hardly any for 
the perpetrator—is not the only form of justice. I contend that 
there is another kind of justice, restorative justice, which was char- 
acteristic of traditional African jurisprudence, Here the central con- 
cern is not retribution or punishment but, in the spirit of ubuntu, 
the healing of breaches, the redressing of imbalances, the restora- 
tion of broken relationships. This kind of justice seeks to rehabili- 
tate both the victim and the perpetrator, who should be given the 

portunity to be reintegrated into the community he or she has 
injured23 


Unfortunately, the ICC structure elevates retributive justice over 
other concerns, such as restorative justice. 

If a nation decides not to prosecute perpetrators of human rights 
abuses, opting instead to grant amnesties in exchange for peace, the 
ICC (assuming it has jurisdiction) would have the power to prose- 
cute them under the doctrine of complementarity. Serious conflicts 
between national decision-makers and the ICC have already devel- 
oped in Uganda, the Democratic Republic of the Congo, South 
Africa, and Kenya. Even if the prosecutors and judges of the ICC later 
decide not to prosecute, the mere threat of such a prosecution might 
be sufficient to foreclose the kind of bloodless, negotiated settle- 
ments that took place in South Africa and Chile. 

The effort to remove politics from the equation and create an 
international system based purely on law may have originated with 
the best of intentions. Politics cannot, however, be fully removed 


22, Pope Pius XII opposed this demand, fearing that it would prolong the war. 
‘The Nazis did indeed use this demand to encourage Germans to fight until the bitter 
cnd, and General (later President) Eisenhower believed that it had prolonged the war. 

23, Desmond Tutu, No Future Without Forgiveness (1999), 52- 


333 


Persecution & Genocide of Christians in the Middle East 


from any system of justice created by humans.” In fact, political 
issues rose to the surface before the Rome Conference was even over, 
and they have continued, with the ICC process frequently being mis- 
used, to do nothing more than make political statements. Moreover, 
it turns out that political solutions sometimes are necessary to 
achieve peace. Recently, both political misuse of the Court and the 
Court's jurisdictional inability to use political solutions have threat- 
ened its continued viability. 

No caring person wants a tyrant to escape justice; nor do they 
oppose the efforts of those associated with the ICC to discourage 
tyrants of the future. Unfortunately, those efforts and the structure 
of the ICC tend to elevate justice over peace and create many difficul- 
ties for the pursuit of true justice. 

Consider the example of Chile under Augusto Pinochet. The Pin- 
ochet regime regularly violated human rights as a means of consoli- 
dating power and imposing its will on the nation. When a free vote 
revealed the high level of hostility toward that regime, Pinochet 
agreed to leave office, but only after securing a lifetime senatorial 
appointment and the promise of immunity from prosecution? As it 
turned out, he was later stripped of much of his immunity, but while 
it was in place, could it be said that Chile was unwilling or unable to 
prosecute Pinochet? If the ICC had been in existence, its judges may 
well have so determined. Of course, if that threat were known to 
Pinochet, he might never have left office. Would that have been bet- 
ter for the people of Chile? 

In his 1945 encyclical Communium Interpretes Doloraum (An 
Appeal for Prayers for Peace), Pope Pius XII said: “Do you want peace? 
Do justice, and you will have peace.” That is good advice, but it 
evolved into the slogan: “No Peace without justice.” Improperly 
understood, that becomes not analysis, but a threat, Pope John Paul II 
helped clarify the misunderstanding by adding a provision: “No jus- 


24, John M. Czarnetzky and Ronald J. Rychlak, “An Empire of Law?: Legalism 
and the International Criminal Court.” 79 Notre Dame Law Review 55 (2003). 

25. “Had South African apartheid leaders not been granted amnesty, they would 
not have left power, at least non-violently. When Chilean general Augusto Pinochet. 
consented to a referendum on his presidency in 1988, he did so sheltered by an 
amnesty, In both cases, amnesty facilitated a transition to a healthy democracy fol- 
lowing a long period of dictatorship.” Daniel Philpott, “Peace After Genocide)" First 
Things, June/July 2012. 
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tice without forgiveness.”®® Unfortunately, the unclarified slogan 
became very popular with supporters of the ICC. Professor Cherif 
Bassiouni, often called “the Godfather of International Criminal Law” 
and widely recognized for his contributions to the creation of the 
ICC,” wrote: “My experience chairing U.N. commissions of inquiry 
has led me to conclude that there is no peace without justice”?8 

Not only can peace and justice exist independently, sometimes 
they are in conflict. For justice to prevail, the society needs stability, 
which punishment (even deserved punishment) can undermine. In a 
stable society, peace is within the reach of a flexible response to 
crime, even an “unjust” response. It happens all the time! Without 
stability, discontent can grow into conflict that should have been 
avoided. That does not serve the common good. 

Consider the situation in Uganda, Jan Egeland, former U.N. 
Under-Secretary-General for Humanitarian Affairs, described 
Northern Uganda as “the world’s terrorism epicenter.’ One of the 
main terror groups, the LRA, has killed thousands of people. In July, 
2006, however, the prospects for peace brightened dramatically. Pres- 
ident Yoweri Museveni offered an amnesty for crimes committed in 
northern Uganda and LRA leader, Joseph Kony, accepted. The offer 
required the LRA to commit to peace talks and renounce violence.”* 
Leader of the Opposition in Parliament Ogenga Latigo said: “I think 
for us in the opposition and particularly the [sub-region most 
affected by the war], this is something we shall embrace. The 


26. “No Peace Without Justice, No Justice Without Forgiveness,” Message Of His 
Holiness Pope John Paul II for the Celebration of the World Day of Peace, January 1, 
2002. af 
27. Philippe Kirsch, "Cherif Bassiouni and the International Criminal Court” 75 
International Review of Penal Law 695 (2004). i 

28. Cherif Bassiouni, “Israel and Palestine Need a Joint Truth Commis! 
Haaretz, June 14, 2015. 

29, As explained in an article written in 2012: F 

sions were perpetuating 

Eventually Ugandans themselves shared the judgment that prosecu perpetunting 
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percent had come to prefer peace with amnesty. In March 2008, al Ugandis Paii 
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become weary of the ICC. 

Daniel Philpott, “Peace After Genocide,” First Things, June/July 2012. 
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amnesty will pave way for reconciliation. In our hearts we are pre- 
pared to forgive and start a new chapter.” Unfortunately the peace 
process failed. 

The ICC had issued an arrest warrant for Kony. While Uganda was 
willing—even eager—to dismiss its warrants in exchange for am- 
nesty, the ICC was not. As one account reported at the time: “Already, 
the government and the ICC are knocking heads over the amnesty 
matter. The ICC, which has indicted and issued arrest warrants for 
the LRA leadership, says Kony and his men should be arrested, not 
granted amnesty. The Ugandan government thinks otherwise, for the 
sake of peace.”0 Christian Palme, the acting ICC spokesperson, said: 
“The governments of Uganda, Sudan and Democratic Republic of 
Congo are obligated to give effect to the arrest warrants, and we are 
confident that they will honour their joint commitment to do so.”?! 

Catholic Archbishop John Baptist Odama advocated reconciliation 
in Uganda. As Daniel Philpott explained in the journal First Things: 


Brandishing the credibility that he has gained by venturing through 
the bush several times to meet with Kony in his hideout, Odama is a 
leading voice among Ugandans who oppose the ICC's indictments. 
Instead he exhorts Ugandans to forgive perpetrators and to reinte- 
grate soldiers into their villages through rituals that involve repen- 
tance, restitution, and forgiveness.22 


Unfortunately, the time for amnesty and Peace talks passed, and the 
LRA continued with its horrifically violent ways. One can never know 
whether peace talks would have been successful and the amnesty would 
have held, but the ICC took one of the tools for peace off of the table, 
and the violence continued. In 2012 it was written: “Today, the four 
indicted LRA leaders thought to be still alive are on the lam; Kony is 
probably in the eastern Congo. President Barack Obama recently sent 
special forces to apprehend them, but it is unclear whether the United 
States would turn Kony over to the ICC”33 


30. Emma Mutaizibwa, “Govt Happy Kony is for Amnesty,” The Monitor (Kam- 
pala), July 9, 2006, 

31, “LRA Leader Must Be Arrested, ICC Insists? Global Policy Forum: Integrated 
Regional Information Networks, July 5. 2006, hups/Avww.globalpolic.org/eampo: 
nent/content/article/165/29603.html, 

32, Daniel Philpott, “Pesce After Genocide? First Things, June/July 2012. 

33. Ibid. 
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It is worth noting that, contrary to the idea behind the ICC, hon- 
est trials are not very good places to convey messages to the people. 
Courts do not write histories; prosecutors should try for conviction, 
not a historical record. One problem with the prosecution’s case in 
the Slobodan Milosevic trial was that it tried to tell the whole story of 
the war and eventually drowned in its own narrative. Milosevic died 
as an unconvicted prisoner. Moreover, the idea of a message can cut 
two ways. As the New York Times wrote: Saddam Hussein turned his 
trial into a “theater of defiance.” Hitler did the same thing when put 
on trial in Germany for his failed Beer Hall Putsch.* 

These problems with the ICC were apparent from very early in the 
process. When former President Bill Clinton signed the Rome Statute 
on December 31, 2000, he expressed concerns about its “significant 
flaws” and added: “I will not, and do not recommend that my succes- 
sor submit the treaty to the Senate for advice and consent until fun- 
damental concerns are satisfied”? President George W. Bush later 
took the unprecedented step of declaring that the United States was 
“ansigning” the Rome Statute. (The world’s four largest nations, 
the United States, Russia, China, and India, are not parties to the 
Rome Statute.) 

Americans are used to checks and balances, but the ICC is an inde- 
pendent entity. There is no legislative or executive branch to hold 
this judiciary in check. An unchecked prosecutor should concern 
people from all political backgrounds. Perhaps more importantly 
from the American perspective, the ICC does not provide defendants 
with the full array of Constitutional safeguards that Americans are 
accustomed to having, including the right to a jury trial and the pro- 
hibition against double jeopardy. 
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35, Statement by United States President Bill Clinton, authorizing the U.S. sign- 
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Rights of Defendants 


If the U.S. were to ratify the Rome Statute, it would be necessary to 
amend many state and federal statutes, and probably the federal Con- 
stitution and many state constitutions as well. A manual on the ratifi- 
cation and implementation of the Rome Statutes explains that “the 
ICC is no ordinary international regulatory or institutional body.” 
This manual asserts that modifications must be made to a state's 
“code of criminal law...and human rights legislation” because 
“should there be a conflict between the ICC legislation and existing 
[state] legislation,” international law established under the ICC “takes 
precedence.” Accordingly, [i]t would be prudent” for states “to incor- 
porate all acts defined as crimes” into their own “national laws.”>? The 
Lawyers Committee for Human Rights has said that “it will be legally 
and politically difficult to justify a two-tiered system of rights, one for 
ICC and another for purely domestic purposes”® In other words, all 
nations will have to reduce their domestic rights down until they are 
the same as the international standard.>? 

Considering the Constitution of the United States, it might be 
worth noting that American judges have used that document to cre- 


37. Manual for the Ratification and Implementation of the Rome Statute, published 
by the International Centre for Human Rights and Democratic Development (Mon- 
treal, Quebec, Canada) and The International Centre for Criminal Law Reform and 
Criminal Justice Policy (Vancouver, British Columbia, Canada). 
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cedure and Evidence,” vol. 2, No. 3, International Criminal Court Briefing Series (Feb. 
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ate new rights, such as the rights to contraception and abortion, 
which do not appear in the text of that document. What is to stop 
ICC judges from inventing new crimes, new rights, or otherwise 
trampling on national sovereignty?#° Why should we not expect its 
jurisdiction to expand in the same way that the jurisdiction of the 
federal courts has expanded? 

There have already been calls to expand the [CC’s jurisdiction. 
Representatives from the nation of Turkey have proposed adding the 
crime of terrorism to the ICC’s jurisdiction. There have also been 
proposals to add international drug transactions to the list of [CC 
crimes. With cightcen judges (balanced in terms of gender, geogra- 
phy, and legal systems) and a potentially slow docket (there have 
been less than a handful of tribunals to handle cases like this in the 
past sixty years), there is every reason to think that ICC judges will 
start looking for something to do. Suppose they conclude that denial 
of the right to euthanasia constitutes a violation of human rights? Or 
what if they find that a society must offer socialized medicine, same- 
sex marriage, or offer all women the right to an abortion? In such a 
case, the ICC would be trampling on the sovereignty of many 
nations. Without co-equal branches of government, how would 
those nations voice their objections? 

Considering the lack of flexibility in the ICC structure, the lack of 
effective political checks and balances, the difficulty that the Court 
could pose to negotiating resolutions of conflicts, the impact that it 
may have on national sovereignty, and way it can be and has been 
misused for political purposes, the ICC as currently structured poses 
a significant threat to the common good. 

While the Holy See participated in the negotiations that led to the 
creation of the ICC, its negotiators foresaw these problems. Unlike 
the United States and Israel, both of which signed then “unsigned” 
the Rome Statue, the Holy See never signed on to start with. Others 
are now beginning to see the problem created by the elimination of 


40. Sharon Dijksma, deputy chair of the Dutch Labor Party, said “A highly-edu- 
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political considerations. A comprehensive strategy to combat serious 
violations of international criminal law must incorporate amnesties, 
immunities, truth commissions, exile for entrenched leaders, lustra- 
tion for mid-level officials, and civil compensation, It should prio 
tize domestic processes—and have the courage not to insist on trials 
in countries that are not ready for them. It must also recognize that, 
sometimes, the energy expended on tribunals might be better 
invested in building consensus on robust, timely intervention when 
crimes are being committed rather than seeking punishment after- 
ward! 

Even the godfather of international law and a principal architect of 
the ICC, Cherif Bassiouni, has started to come to this realization. In 
2006, he wrote about the “objective difficulties” that the ICC had to 
face in its “initial stage.” but he hoped that the Lubanga trial would 
“help to ease many doubts about the direction of the Court.”!? By 
2010, the doubts seemed not to have been eased. In a keynote speech 
associated with the Phillip C. Jessup International Law Moot Court 
Competition, Bassiouni implied that the expense of the ICC and its 
bureaucratic framework was leading to the Court's irrelevancy. He 
was “quite doubtful” that the ICC would be able to meet the expecta- 
tions of the international community. He predicted a shift from 
supranational criminal courts (like the ICC) to national courts, 
which he said would be more successful in prosecuting the guilty.? 
In 2015, Bassiouni called for a truth and reconciliation commission 
to deal with the conflict between Israel and Palestine.“ That, of 
course, would entail some form of amnesty or immunity, running 
counter to the theory that underlies the ICC. 

The ad hoc tribunal system that has been used in Rwanda and the 
former Yugoslavia is not ideal, but it does have the advantage of being 
flexible enough to adjust to specific local concerns. Over time, the 
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cost of these tribunals can be reduced and procedural concerns mini- 
mized. Most importantly, such a system does not foreclose negotiated 
settlements in those situations where they may be helpful.45 

Defining the crimes of genocide, aggression, war crimes, and 
crimes against humanity will certainly help overcome future objec- 
tions based on the claim of “victor’s justice” or ex post facto. It is also 
wise to develop basic standard procedures that will help assure that 
future trials run smoothly, The idea, however, of a standing court 
with incentive to grow, a “one size fits all” approach to diverse inter- 
national problems, and vulnerability to people who would misuse it 
for their own political purposes, is extraordinarily unwise and may 
do great damage to the common good. It is, unfortunately, not an 
effective tool for countering ISIS and its terroristic acts. 


45. With the horrors in Syria being beyond the jurisdiction of the ICC, a growing 
number of governments—including Germany, Sweden, and France—have started 
prosecuting suspected war criminals in their own courts. The U.S. House of Repre- 
sentatives has voted for the creation of a temporary U.N. criminal tribunal for Syria. 
Coalition for the ICC, “Preparing for justice for Syria,” April 15, 2016. 
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The Zhejiang Cross Problem: 
An Argument for an International 
Convention Prohibiting (Religious) 
Cultural Genocide 


Richard V. Meyer 


IN A New York Times article of May 21, 2016, Pulitzer Prize winning 
author Ian Johnson drew the world’s attention to the Chinese gov- 
ernment’s campaign to remove crosses from atop Christian steeples 
in the Zhejiang Province.! Johnson cited sources claiming that “1200 
to 1700” churches had had their crosses removed in that province in 
the last two years alone.? This is not the first time this story had bro- 
ken into the international news or even been covered by the New York 
Times. Just over a year earlier, Michael Forsythe had introduced the 
world to a draft regulation that Zhejiang Province planned to use to 
implement the cross removal program.? Forsythe’s article mentioned 
violent attacks on peaceful protests, imprisonment, and that the 
recent regulation was just a continuation of the “storm of toppling 
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crosses” and links all of these acts to a national campaign focused on 
reining in the power of religious groups with foreign links, The Cen- 
tral Government has called for Christianity to adapt and become 
more in alignment with traditional Chinese values; values that 
emphasize one’s role as part of a collective and the acceptance of 
one’s lot in life.* Christian values that prioritize individual responsi- 
bility, morality that supersedes positive law, and a mandate to seek 
justice are seen as infected with democracy and therefore in opposi- 
tion to the Communist Party values. 

That the regulation justifying the removal of crosses was still in 
draft form years after the policy of cross removal began gives cre- 
dence to allegations that the destruction was an attack on the faith 
itself, and not merely enforcement of a building code. Johnson's arti- 
cle, if anything, shows that there has been no reprieve in the Govern- 
ment’s actions against organized Christianity despite a wave of 
international attention and condemnation. Pastors were still being 
imprisoned using vague political charges, churches were coerced into 
promoting socialist values, a legal representative was arrested, and 
Christians generally were trying to “keep their heads low” to avoid 
the attention of the Government.> 

These two articles, published a year apart, do not contain any new 
facts. That Maoist Communism views Christianity as a threat is no 
surprise; the actions of the North Korean government to stamp out 
Christianity evince that axiom. What these two articles do show, 
however, is the general powerlessness of the international commu- 
nity to prevent this type of government oppression of a religious cul- 
ture. Despite a wave of condemnation in the media and blogosphere, 
the People’s Republic of China (PRC) has not even blinked.” Unlike 
the violent suppression of the Falun Gong, the PRC has limited its 
actions against Christianity to attacks on the culture and the use of 
soft power, exploiting a gap in international law. 


4, Ibid, 
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This gap was identified over seventy-two years ago by the father of 
the Genocide Convention, Raphael Lemkin. Lemkin saw that attacks 
on culture should be prohibited even when those attacks would not 
result in the physical destruction of a group.? However, the interna- 
tional community of post World War II was not ready for this much 
of a restriction on sovereign power, so that was left out of the Geno- 
cide Convention of 1948.!° As a result, non-lethal governmental 
action against Christians and other minorities has continued across 
the globe. Allegations of officially sanctioned Christian church 
destructions in the Sudan," Vietnam,!? and Syria," and dozens of 
other countries in a swath across the globe from East Africa to the Far 
East show how exploitation of this gap has become commonplace. 

It is time to revisit Lemkin's original proposal and develop an 
international prohibition of cultural genocide. This chapter 
addresses this thesis in three parts. The first section applies the cur- 
rent international laws to the problems of Zhejiang Province and 
shows that they either do not apply or do not contain a sufficient 
enforcement mechanism to be effective. Part two looks at Lemkin’s 
original analysis of Genocide and the inclusion of Cultural Genocide, 
and part three explores the difficulties in identifying specific ele- 
ments of a crime of cultural genocide, 


The Gap in International Law 


There are four different international legal regimes/paradigms that 
might be considered to force the prevention of or punishment for the 
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systemic removal of crosses from Christian churches in the Zhejiang 
Province of China: A) The 1948 Convention on the Prevention and 
Punishment of the Crime of Genocide; B) The Crime Against 
Humanity of Persecution within the jurisdiction of the ad hoc United 
Nations (U.N.) tribunals and the International Criminal Court 
(ICC); C) The 1954 Convention for the Protection of Cultural Prop- 
erty & International Humanitarian Law; and D) Human Rights Law 
and the United Nations. 

‘Any discussion of international law dealing with the protection of 
religious groups normally starts, or at least includes a discussion of 
the “crime of crimes.”!4 The 1948 Genocide Convention was revolu- 
tionary in that it was the first ever international convention that trav- 
eled so quickly from genesis to enactment, and it was largely the 
product of the mind and effort of a single man.!> 

Raphael Lemkin observed the actions and policy of the Nazi Ger- 
many regime regarding Jews, Catholics, Roma, “inferior Slav peo- 
ples,” and the Germanic relatives of “the Dutch, the Norwegian, the 
Alsatians,”!© He then realized that international law did not have a 
label for a crime whose goal was the elimination of a people. Lemkin 
coined the term “genocide” based on a combination of the “Greek 
word genes meaning tribe or race and the Latin cide meaning kill- 
ing.’ Lemkin had listened to the words of Adolf Hitler who had dis- 

„cussed the victor's “prerogative to destroy tribes, entire peoples” 
Lemkin defined his new term to refer to a “coordinated plan aimed at 
destruction of the essential foundations of the life of national groups 
so that these groups wither and die like plants that have suffered a 
blight.” Lemkin identified eight different aspects that could be sub- 
jected to genocidal attack: the political, social, cultural, moral, and 
economic identities of the targeted groups, as well as their biological 
and physical existence. Lemkin desired a law that would serve to pro- 
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tect all of these “essential foundations” of a group from attack, but 
the political realities of the time forced him to accept a Convention 
that outlawed only the final two.!8 

The Genocide Convention defines the crime of genocide as the 
intentional commission of any of five actus rei: 


(a) Killing members of the group; 


(b) Causing serious bodily or mental harm to members of the 
group; 


(c) Deliberately inflicting on the group conditions of life calculated 
to bring about its physical destruction in whole or in part; 


(d) Imposing measures intended to prevent births within the 
group; or 


(e) Forcibly transferring children of the group to another group.!9 


This must be done with the specific intent to destroy, in whole or 
in substantial part, “a national, ethnical, racial, or religious group, as 
such”20 The jurisprudence from the International Court of Justice 
(ICJ) and the ad hoc tribunals have limited the crime to acts intended 
to bring about the biological/physical destruction of the group?! In 
other words, even if one or more of the actus rei were committed 
with the intent of forcing the remaining group to abandon its iden- 
tity, this would not be Genocide because the intent was not the actual 


18. Genocide Convention, Article I. 
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elimination of the physical existence of the group’s individual mem- 
bers.” 

In addition to identifying the crime of genocide, the 1948 Conven- 
tion spawned the international law concept of the Responsibility to 
Protect (RtP) by the wording in its first article: “The Contracting 
Parties confirm that genocide, whether committed in time of peace 
or in time of war, is a crime under international law which they 
undertake to prevent and to punish.” This single sentence article 
was paradigm shifting in the field of International Criminal Law. 
First, unlike the application of the laws of war, this lex specialis would 
not require an armed conflict in order to apply. Second, this respon- 
sibility to “prevent and to punish” was not limited to areas and per- 
sons within the control of a given signatory to the Convention. The 
International Court of Justice has interpreted this Article to require 
all signatories to “employ all means reasonably available to them” to 
prevent genocide wherever it could occur.?* This duty persists even 
after the issue has been referred to the competent branch of the 
United Nations. According to that Court, a State could be found lia- 
ble under the Convention if the State “manifestly failed to take all 
measures to prevent genocide which were within its power and 
might have contributed to preventing the genocide”? However, the 
Court was careful to limit its decision to the crime of genocide. Thus, 
if the removal of the crosses in China does not constitute the crime of 
genocide, the terms of Article 1 do not apply. 

The forced removal of the crosses, and even the imprisonment of 
those who oppose the removal, do not qualify as one of the five actus 
rei of the Genocide Convention. More importantly, even in a light 
least favorable to the Central Government, the goal appears to be the 
elimination of Christianity in China rather than the physical destruc- 
tion of Chinese Christians, The Genocide Convention in its current 
form does not serve to prevent or punish the removal of the crosses. 

The Crime against Humanity of Persecution seems to be a much 


22. See Prosecutor v. Radislav Krstić, IT-98-33-T, Trial Chamber Judgment, 2 
August 2001, para. 562; and Prosecutor v. Milomir Stakić, IT-97-24-T, Trial Chamber 
Judgment, 31 July 2003, para. 519. 

23, Genocide Convention, Article L 

24, Bosnia v. Serbia, para. 430. 

25. Ibid. 
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stronger lead in the effort to find international law that will protect 
persecuted Christians, but it too ultimately falls short. The crime of 
persecution was included in the Charter of the International Military 
Tribunal at Nuremberg, but as the Trial Chamber of the Interna- 
tional Criminal Tribunal for the Former Yugoslavia (ICTY) noted, 
the crime lacked both definition and any record of domestic applica- 
tion.?6 Fausto Pocar notes that the jurisprudence of both the ICTY 
and the ICTR (Rwanda) have worked together to define the crime of 
persecution as: 


The actus reus of the crime consists of an underlying act which dis- 
criminates in fact and must deny a fundamental human right laid 
down in international law. The mens rea of persecution is discrimi- 
nation on one of the listed grounds (at the ICTY, these are political, 
racial and religious grounds).27 


The Rome Statute prohibits persecution against “any identifiable 
group or collectivity on political, racial, national, ethnic, cultural, reli- 
gious, gender . . . grounds . .. in connection with any act referred to in 
this paragraph or any crime within the jurisdiction of the Court?” 
While the ICC would limit the prosecution of persecution to acts of 
genocide, war crimes, or one of the other listed crimes against human- 


26, Prosecutor v. Tadic, Case No. IT-94-I-T, Opinion and Judgment (May 7, 
1997), para. 694, http:/vww.icty.org/x/casestadic/tjuglenitad-tsi70so7JT2-e pdf. 
27, Fausto Pocar, “Persecution as a Crime Under International Criminal Law,” 2 
J. Nat'l Security L, & Pol'y 355 (2008), 358 (hereinafter Pocar]. 
28. The Rome Statute, Article 7(1)(h). The Elements of Crimes for the Interna- 
ional Criminal Court (ICC) further identifies six elements for the crime of Persecu- 
tion: 
1. The perpetrator severely deprived, contrary to international law, one or more persons of 
fundamental rights. 
2. The perpetrator targeted such person or persons by reason of the identity of a group or 
collectivity or targeted the group or collectivity as such. 
3. Such targeting was based on political, racial, national, ethnic, cultura religious, gender 
as defined in article, paragraph 3,of the Statute, or other grounds that are universally rec- 
ognized as impermissible under international law. 
4. The conduct wis committed in connection with any actreferred toin article7, paragraph 
sof the Statute or any crime within the jurisdiction of the Court. 

mitted as part of a widespread or systematicatack directed against 


5. The conduct was comi 
a civilian population. R 
6.The perpetrator knew that the conduct was part of or intended the conduet to 
a widespread or systematicattack directed againsta civilian population- 


partof 
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ity, Pocar argues that the ad hoc tribunals would also include any other 
acts that violate a fundamental right as long as those acts rise to “the 
same level of gravity as a crime against humanity.”2? 

Persecution seems much closer to our situation since it covers acts 
to intentionally deprive a religious group of a fundamental right 
(religion). The destruction of Christian artifacts may be both wide- 
spread and systemic. However, even under Pocar’s more relaxed stan- 
dard, cutting down crosses would not rise to the same level of gravity 
as the Holocaust (the world’s first identified crime against humanity) 
or the equivalent acts contemplated by the ICTs and the ICC. Per- 
haps even more problematic is that these acts do not fall under the 
jurisdiction of the International Criminal Court and would probably 
never fall under the jurisdiction of an ad hoc tribunal due to China's 
veto power as a permanent member of the U.N. Security Council,2° 

When the target of attacks is property rather than people, the 1954 
Hague Convention for the Protection of Cultural Property would be 
the next avenue to explore?! The first problem is that this is not the 
complete name of the Convention; we must include the narrowing 
language of “in the event of an armed conflict.” This places the con- 
vention within the realm of International Humanitarian Law (IHL). 
IHL is sometimes called the law of war or the law of armed conflict. 
IHL is an area of specialized law developed by custom and primarily 
encapsulated within treaties such as the Hague and Geneva Conven- 
tions.” As a specialized area of law, or lex specialis, when it applies it 
takes priority over more general laws, such as human rights law.? 
The condition precedent for IHL is the existence of an armed con- 
flict. 


29. Pocar, 359. 

20. The jurisdiction of ad hoc tribunals is determined by their Statute as approved 
by Security Council Resolution. See chapter eleven of this book. 

31. Convention for the Protection of Cultural Property in the Event of Armed 
Conflict, May 14,1954, 249 U.N.TS. 215 {hereinafter 1954 Hague Convention], hitp:// 
Portal.unesco.org/en/ex.php-URL_ID=13637&URL_DO=DO_TOPIC&URI. SECT! 
ON=zo1himl, 

32. The Hague Conventions of 907 and the Geneva Conventions of 1948 plus the 
‘Additional Protocols contain much of the substance of IHL. 

33. The legal maxim is lex specialis derogate Iegi generali, or a law governinga spe- 
cific matter overrides a law that concerns general matters, Human Rights law covers 
all situations, so it is a general law. 
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Ifan armed conflict exists, the 1954 Hague Convention and its 1999 
Second Protocol would require a government to “respect cultural 
property situated within their territory” Specifically, it could not 
conduct military activities near cultural property that would place it 
at risk of being collaterally damaged within the armed conflict. The 
1954 Convention did not revolutionize IHL regarding cultural prop- 
erty; it was already prohibited to intentionally target civilian prop- 
erty. The Convention clarified that cultural property is and should 
remain civilian property and should not be employed militarily.37 
The Convention also requires states to take actions during peacetime 
to ensure the protection of cultural property during future armed 
conflicts.’ The requirement to safeguard cultural property applies to 
both international and non-international armed conflicts. 

If the resistance to destruction of artifacts is violent and wide- 
spread enough to constitute armed conflict, then the Central Gov- 
ernment would be prohibited from doing any damage to the 
churches unless they were being used militarily. This protection 
would come from traditional IHL and would not require the 1954 
Convention, However, this protection would end once the armed 
conflict ended. As an added problem, even if armed conflict existed, 
the crosses would probably not constitute cultural property under 
the Convention. Cultural property, according to the Convention, is 
“property of great importance to the cultural heritage of every peo- 
ple”?? Only buildings of significant historic or artistic importance 
would be considered cultural property. The Chinese crosses were rel- 
atively modern and there is no evidence that they had any artistic sig- 
nificance. Some of them were even made of neon. 

Given that no armed conflict existed and there is no evidence that 
the churches were of historic or artistic importance, the lex specialis 
of IHL and the 1954 Convention do not apply to the destruction of 
church crosses in Zhejiang Province. 


34. 1954 Hague Convention, Article 4(1). 

35. Ibid. 

36. This prohibition can be traced backat least as far as the Lieber Code 
Orders 100) of 1863. 

37. 1954 Hague Convention, Articles 3,4 & 7- 

38. Ibid., Art. 3. 

39. Ibid., Arta 
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The final international legal regime to explore is the seemingly 
omnipresent and all-powerful field of human rights law and its 
enforcer, the United Nations. The foundational document in this 
regime that protects religious rights is the 1966 International Cove- 
nant on Civil and Political Rights (ICCPR).‘° This Covenant, when 
combined with the Universal Declaration of Human Rights and the 
International Covenant on Economic, Social and Cultural Rights 
constitutes the International Bill of Human Rights. Article 18 of the 
Covenant states: 

1. Everyone shall have the right to freedom of thought, conscience 

and religion. This right shall include freedom to have or to adopt a 

religion or belief of his choice, and freedom, either individually or 

in community with others and in public or private, to manifest his 
religion or belief in worship, observance, practice and teaching. 


2. No one shall be subject to coercion which would impair his free- 
dom to have or to adopt a religion or belief of his choice. 


3. Freedom to manifest one’s religion or beliefs may be subject only 
to such limitations as are prescribed by law and are necessary to 
protect public safety, order, health, or morals or the fundamental 
rights and freedoms of others. 


4. The States Parties to the present Covenant undertake to have 
respect for the liberty of parents and, when applicable, legal guard- 
ians to ensure the religious and moral education of their children in 
conformity with their own convictions.!! 


Paragraph three seems to directly address the destruction of the 
crosses in Zhejiang. The cross atop a church building would appear to 
qualify as a manifestation of religious belief and practice. The Central 
government would be free to remove the cross for public safety as 
detailed above. The sheer number of cross removals (12200-1700) ina 
single year in a single province without evidence of other rooftop sign 
removals belies a more religiously targeted motive that would violate 
the Covenant, However, even if the Central Government's conduct 
were considered to be a violation of Article 18 of the ICCPR, there is 
no international authority capable of enforcing the Covenant. 


40. International Covenant on Civil and Political Rights, adopted Dec. 19, 1966, 
999 U.N.TS. 171 (entered into force Mar. 29,1976), [hereinafter ICCPR], 
41. ICCPR at article 18, 
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For enforcement, the ICCPR established the Human Rights Com- 
mittee (HRC) that would receive and evaluate reports from the State 
Parties, These reports would document the “measure they have 
adopted which give effect to the rights recognized herein and on the 
progress made in the enjoyment of those rights”? A State Party may 
also, by separate action, authorize the HRC to receive complaints 
from other Parties about their failures to comply with the Cove- 
nant.? The HRC then has the power to mediate a solution, or 
appoint an ad hoc Conciliation Commission (with the consent of 
both Parties) to further study the matter.* Linked to the ICCPR is 
the first Optional Protocol (ICCPR-OP1), by which States grant the 
HRC the authority to receive and consider complaints from individ- 
uals that claim violations of their rights identified within the Cove- 
nant. 

The first problem is that although China signed the ICCPR on 
October 5, 1998, it has never ratified the Covenant, so it is not subject 
to the jurisdiction of the HRC. Nor has China signed or ratified 
the ICCPR-OP1.*6 Thus, the HRC does not have the authority to 
request a report on an ICCPR violation in China or even to receive 
such a report from another State Party or an individual victim. 
The second problem is that even if China were subject to the juris- 
diction of the HRC, its powers are limited to reporting deficiencies, 
more of a public shaming than actual enforcement. Only the Security 
Council has the powers to force compliance with the Covenant and 
only in the event the conduct rises to the level where it would consti- 
tute a threat to international peace and security.” Further, as men- 


42. Ibid, Art. 4001). 

43. Ibid., Art. 41(1). 

44. Ibid., Art. 41-42. A 

45. The Office of the United Nations High Commissioner on Human Rights, 
“Optional Protocol to the International Covenant on Civil and Political Rights; 
hupi/ivwwr.chchrorg/EN/Professionallnterest /Pages OPCCPRi.aspx [hereinafter 1 
CCPR.OPi]. nes 

45 The Office ofthe High Commissioner tracks singings and ratifications by 
China to the Human Rights Treaties at htp:/tbinternet ohcheorp_layouts/Teeaty- 
BodyExternal/Countries.aspe?CountryCode=CHNALang=EN. As of June 30, 2016 
the page reflected that China had signed but not ratified the IPPRC but had not 
signed IPPRC-OP1. 

47. Charter to the United Nations, chapter VII. 
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tioned earlier, China has veto power over any Security Council 
action. 

In the absence of an armed conflict, International Human Rights 
enforcement depends almost exclusively on a public shaming power 
and even that is prevented if the violating Party does not elect to be 
subject to the shaming mechanism. It will not help solve the Zhe- 
jiang cross problem. 

Despite the existence of four different regimes of international law 
(Genocide Convention, Persecution as a Crime before International 
Tribunal, Protection of Cultural Property & IHL, and Human Rights 
Law) that exist to protect religious minorities from government 
oppression, as evidenced by the Zhejiang Cross problem, there 
remains a huge gap that continues to be exploited. 


Raphael Lemkin’s Solution 


The gap in International Law identified earlier in this paper is neither 
new nor was it unpredictable. Over 70 years ago, the Father of the 
Genocide Convention foresaw this gap and attempted to seal it 
closed. Lemkin's solution A) identified many more genocidal acts 
and a broader genocidal intent than those that would come under 
the current Convention; B) emphasized the importance of genocidal 
intent; and C) the world has already suffered because of failure to 
implement his entire plan. 

Although Lemkin’s legal offspring is the Genocide Convention, his 
aim was much more ambitious. As mentioned above, Lemkin identi- 
fied eight different methods of attack against a protected group that 
could result in genocide, but the Convention prohibited only two. In 
addition to the attacks directed against the biological person and 
their continued physical existence that arc prohibited by the Conven- 
tion, Lemkin wanted to prohibit the use of political, social, cultural, 
religious, moral, and economic attacks against a group’s identity. 

To Lemkin, the goal was to protect not just the people in a group 
but also the unified identity of the group. Lemkin understood that a 
group could be destroyed by the elimination of its religious identity 
even if it survived physically.4® Lemkin provided examples of how the 


48. Daphne Anayiotos, “The Cultural Genocide Debate: Should the U.N. Geno- 
cide Convention Include a Provision on Cultural Genocide, or Should the Phenom- 
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Germans used the other six forms of attack to destroy the unifying 
identity of a group. The Germans employed cultural attacks in the 
Alsace-Lorraine area of France by renaming streets and locations, 
replacing signs and inscriptions in French with signs and inscrip- 
tions in German and banning the speaking of French, In Poland they 
denied any artistic training and censored all artistic expression of 
Polish culture to prevent “independent [Polish] national thinking™9 

Lemkin claimed that the Germans employed a moral attack 
against the primarily conservative Roman Catholic Polish popula- 
tion by “foisting” pornographic publications and movies upon them, 
changing the local laws to allow and encourage gambling, and 
manipulating the market to keep the cost of alcohol low. Poles, Lux- 
embourgers, and Alsatians were also attacked economically by con- 
fiscation of assets and the denial of trade licenses; only accepting a 
“germanization” of their identity would allow them to reclaim their 
economic life. 

Lemkin alleged religious attacks in Croatia when the entire Ortho- 
dox hierarchy was discarded and a new government that sanctioned 
patriarchy was established and when the Germans banned the cri 
cism of any child who chose to discard their religious identity in 
order to join a German Youth group. The imprisonment/targeted 
killings of Roman Catholic clergy in Slovenia as well as intelligentsia 
in Slovenia, Poland, and Holland are examples of social attacks to a 
group's identity. Finally, the creation of new puppet governments in 
Norway, Greece, and France led by national Nazi parties were exam- 
ples of political attacks against national identity according to Lemkin. 

He was not alone in his condemnation of acts that destroyed iden- 
tity but stopped short of destroying physical existence. As part of a 
trial that occurred contemporaneous with the debate on the Geno- 
cide Convention, the prosecution charged a group of German defen- 
dants with a series of “acts, conduct, plans, and enterprises .. . [that] 
«+-Were carried out as part of a systematic program of genocide, 
aimed at the destruction of foreign nations and ethnic groups, in 


enon be Encompassed in a Separate International Treaty?” 22 N.Y. Int L. Rev. 99,102 
(2009) citing Raphael Lemkin, “Genocide as a Crime Under International Law” 413 
Am. J. Int'l L. 145-51 (1947), http:// www.preventgenocide.org/lemkin/ASILi947-htm 
{hereinafter Anayiotos). 

49, See Lemkin, note 48. 
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part by murderous extermination, and in part by elimination and 
suppression of national characteristics.’ Thus, even though that 
tribunal was not empowered to adjudicate charges of genocide, the 
prosecutors used Lemkin’s new term to describe acts committed with 
the intent of destroying a group’s identity and not just their physical 
bodies. 

What makes genocide unique is not the actus rei. For example, 
when an independent fact-finding committee found that the “actus 
reus of genocide” had occurred in the conflict in Gaza, it bore no 
legal significance because any time two members of the same pro- 
tected group are intentionally killed, that element is satisfied. >? Said 
another way, the actus reus of genocide has occurred in every single 
armed conflict in the history of mankind, so that is hardly what 
makes the situation special. No, what makes genocide the “crime of 
crimes” is genocidal intent; when the actus reus is committed with 
the intent to eliminate a protected group in whole or in part. Over 
seventy years ago, Lemkin recognized that attempts to eliminate any 
cultural, religious, ethnical, or national group was a huge loss for the 
entire world even if their physical bodies survived. 

If the allegations in the Johnson article are correct, then the Chi- 
nese Central Government’s destruction of the church crosses is part 
of a systemic plan to eliminate Christianity in Zhejiang Province and 
eventually all of China. What is frustrating is that even if the Central 
Government admitted that it removed the crosses with that specific 
intent, there is no existing international law paradigm to prevent or 
punish those acts. 

This is not the first time China has decided to eliminate a spiritual 
group. Johnson has also written extensively of the systemic elimina- 
tion of the Falun Gong by the Chinese government. When one looks 
at the alleged actions against the Falun Gong, the Government's 
attacks on Chinese Christians seem trivial by comparison, 


50, Anayiotos, 109 (citing US. v. Greifelt, in Trials Of War Criminals Before The 
Nuremberg Military Tribunals Under Control Council Law No. 10 (1950), 88-89). 

51, The decision predates the enactment of the Genocide Convention, 

52. Executive Summary, “No Safe Place: Report of the Independent Fact Finding 
Committee on Gaza,” June 3, 2009, para. 29. htip:/palestinefreevoice. blogspot.com / 
‘2009/10/gaza-no-safe-place-independent-fact.html. 
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Li Hongzhi founded the Falun Gong practice in 1992.5? Based on 
meditation and principles of truth-benevolence-compassion, the 
Falun Gong practice gathered tens of millions of followers within its 
first decade. This rapid growth attracted the attention of the Central 
Government who feared that the organization could morph into a 
rebellious group.>! The PRC decided to ban the group in an effort to 
combat “superstition and unscientific ideas." They formed a special 
office, called the “610 Office” that employed more than 3,000 agents 
tasked with investigating the Falun Gong and developing a unified 
approach to the “Falun Gong problem.” Starting in 1999, Falun 
Gong members began being arrested, over 1.5 million books and 
other publications were collected and destroyed, and all websites 
were shut down,57 

Despite never being involved in any violence, threat of violence, or 
even any political activity besides a single comparatively small peace- 
ful political protest against a government publication that denigrated 
the movement, the Falun Gong was officially banned on July 22, 
1999.58 An unknown number of Falun Gong are still incarcerated, 
and horrifying allegations that they are being harvested for their 
organs have arisen.5® Just like with the Zhejiang Cross problem, even 
though the Chinese Central Government, by banning the practice, 
has thereby publicly admitted an intent to eliminate the Falun Gong, 
except for perhaps the horrific final allegation, none of the acts above 
could be prevented or punished by current international law regimes. 
The time has come to implement Lemkin’s original proposal of an 


53, Jennifer L. Zegel, “Bloody Persecution: Plight of the Falun Gong,” 9 Rutgers 
J.L. & Religion 8 (2007) citing Li Hongzhi, Zhuan Falun ii (Eng. ed. 1999) (“Falun 
Gong is a method of mind and body cultivation. It seeks to develop practit ners’ 
heart and character in accordance with the principles of Truthfulness-Compassion- 
Forbearance”) [hereinafter Zegel]. y 

54, Michael J, Greenlee, “A King Who Devours His People: Jiang Zemin and the 
Falun Gong Crackdown: A Bibliography.” 34 Ini’! J. Legal Info. 556 (2006), 559 [here- 
inafter Greenlee). 

Ibid, 

56. Zegel, 10; Greenlee, 561. 
57. Greenlee, 562. 

58. Ibid.,561. 

Zegel, 10. 
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international convention against cultural genocide; however, the 
devil is in the details. 


A Modest Proposal for the Elements 
of the International Crime of Cultural Genocide® 


Like the current crime of genocide under the Convention, the crime 
of cultural genocide must identify A) the specific intent required; B) 
the applicable actus rei and the theories of liability; and C) it should 
also include the recognized mandate that all signatories will take rea- 
sonable acts to prevent and punish acts of cultural genocide. 

The specific intent of genocide seems a good place to build upon 
to create Cultural genocide intent: “acts committed with the intent 
to destroy, in whole or in part, a national, ethnical, racial or religious 
group, as such.”6! From multiple cases before both ICTs as well as 
the ICJ we have learned that genocidal intent: is not the equivalent 
of motive;® it can be inferred from comments or a pattern of 
actions;® that the destruction must be in whole or in substantial 
part; that a substantial part could be determined by sheer numbers, 
proportion, or importance within the group; and that it must be 
for the physical destruction of the group.6 Other than the final 
aspect, the rest could apply equally to cultural genocidal intent. 
We also know that four types of protected groups (racial, national, 
ethnical, and religious) are descriptive rather than an actual exhaus- 
tive list. We know that a protected group is based on a stable, some- 
what permanent aspect that is normally determined involuntarily. 
It would include race, ethnicity, nation, and religion, but exclude 
political affiliation. 

Since cultural genocide would prohibit acts that are not intended 


60, Daphne Anayiotos has a more thorough proposal, but there are some impor- 
tant differences discussed below. 

61. Genocide Convention, Art. 2. 

62. Prosecutor v. Goran Jelisié, Case No. IT-95-10, Trial Judgment (July 5, 2001), 
http:l/wwwictyorg/x/casesljelisic/tjug/en/jel-tjo91214e.pdf (para. 11), 

63. Prosecutor v. Nahimana, Case No. ICTR 99-52-T, Judgment & Sentence (Dec. 
3,2003). 

64. Prosecutor v. Radislav Krstić, Case No. IT-98-33 (April 19, 2004). 

65, See notes 26 & 27. 
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to result in actual deaths, it needs a different term than “destroy.” 
Alternate terminology is necessary to create clear demarcation 
between genocide and cultural genocide. A Google search for images 
of the word “destroy” produces pages of pictures of physical destruc- 
tion. This is misleading since the target of cultural genocide is the 
group's identity, which is intangible. A Google search of the word 
“eliminate,” however, contains pictures of a delete key and an eraser 
clearing words from a chalkboard.67 This seems to be a better verb to 
reflect the actions to be prevented. 

While the current crime of genocide protects members of a group 
from destruction based upon their membership in the group, a pro- 
hibition against cultural genocide would seek to protect the group’s 
identity as a group. Thus, a cultural genocidaire targets that which 
unifies the group and gives it identity. For religious groups that is 
easy to identify as the religion itself. This issue is more problematic 
for other groups such as nations or ethnicities; however, since the 
Zhejiang Cross problem involves a religious group, I will leave those 
problems for others to solve. Thus, limiting the proposal to the cul- 
tural genocide of religious groups, it would punish “acts committed 
with the intent to climinate a religion.” 

Moving on to the actus reus, I would be tempted to start the list 
with the five actus rei contained within genocide and then start add- 
ing to the list with acts such as the intentional seizure or destruction 
of private property.58 However, in keeping with my “don’t reinvent 
the wheel” philosophy in deciding the mens rea, | believe this list has 
already been created for us. 

Part III of the ICCPR contains twenty separate articles that con- 
tain prohibitions against: murder, torture, slavery, arbitrary arrest, 
violations of dignity, separations of youths and adults, restrictions on 
movement, wrongful prosecution, denial of religious practice or 
expression, denial of free expression, speech or association, denial of 


66, Daphne Anayiotos does not share this view and includes the word “destroy” 
and “Destruction” in her proposal for a new Convention against cultural genocide, 
See Anayiotos, 145-146. 

A june 20, 2016. ; 

SR. al the Roman li piste an area were Killed with te iment to 
dliminate Catholicism, it would not be genocide if the physical eciteee of thelr 
respective parishes was not threatened, but it would be cultural genocide ifthe inter 
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suffrage and denial of language.® So the actus rei are any acts that 
would violate Articles 6 through 27 of the ICCPR, provided that the 
act was committed in a State subject to that Covenant. 

Article 1 of the Genocide Convention requires all State Parties to 
“undertake to prevent and punish” the crime of genocide, As noted 
above, the ICJ has interpreted this to mean that States must take rea- 
sonable acts to prevent genocide even if it is occurring outside their 
borders. This language should also be included in any prohibition of 
cultural genocide, but the document should also add more informa- 
tion about which undertakings are “reasonable.” For example, the 
new Convention should authorize the HRC to investigate cultural 
genocide anywhere on the globe (and not just within the borders of a 
State Party). A “reasonable” undertaking would be to refer an alle- 
gation of cultural genocide to the HRC. It is possible that this referral 
to the HRC may satisfy a State’s duties under the Covenant.”! Com- 
pared to the crime of genocide, acts of cultural genocide are nor- 
mally less permanent. Therefore, there is less of a need for immediate 
(and possibly unilateral) action by a State Party for acts occurring 
outside its borders. While I need to research this idea further, 1 am 
intrigued by the idea that the Convention would modify the WTO 
regulations and allow individual members the power (and possibly 
the responsibility) to enact unilateral trade restrictions against coun- 
tries after the HRC has made findings that said country’s govern- 
ment is engaging in genocide or cultural genocide. 

One final, but very important part of the genocide Convention 
that should be included in a new Convention is the compulsory 
jurisdiction of the International Court of Justice. Article IX of the 
Convention gives the ICJ power to decide issues of “interpretation, 
application or fulfillment of” the Convention.”? The United States 
has been a persistent objector to this provision since, like China, it 


69. ICCPR, Articles 6-27. 

70. This right of investigation would not contain any powers over a non-signa- 
tory, so HRC investigators could request, but not demand, the cooperation of a non- 
Party government. 

71. This would also include the duty of a State Party to cooperate fully with any 
resultant HRC investigation. 

72. Genocide Convention, Art. 1X. 
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never likes to cede sovereign power to an international body? 
Unlike other organs of the United Nations, the ICJ is less susceptible 
to the veto, economic, and political power of a permanent member. 
To combat the protectionism of these permanent members, the new 
convention would contain a requirement that State parties cannot 
object/abstain from the compulsory jurisdiction of the ICJ. 


Conclusion 


Raphael Lemkin was a prophetic genius who identified the need for a 
prohibition on not just genocide but also cultural genocide. The 
minorities of the world have suffered and will continue to suffer 
because we failed to adopt his full proposal. 

My modest proposal is an incomplete solution at best. It still does 
not answer the problem of enforcement against a permanent mem- 
ber, nor is China any more likely to ratify this Convention than the 
ICCPR. However, the creation and implementation of the proposed 
Convention Prohibiting Cultural Genocide will make a powerful 
statement about the seriousness of attempting to eliminate a reli- 
gious group's identity. Shame is not the best enforcement method, 
but it is currently the only method available against superpowers like 
the United States and China, 

Genocide is a very powerful term in modern international dis- 
course and even allegations draw the ear of the entire world. The 
time has long since come for it to apply to more than just a physical 
destruction. 


73, all reservations to the Genocide Convention can be found at htp:livww, 


preventgenocide.org/law/convention/reservations!. 
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Bartella, Iraq. Syriac Catholic Archbishop Petros Moshe 
of Mosul holds a broken image of Our Lady (December, 2016). 


362 


13 


Under Caesar’s Sword: 
A Report on the Conference 


Al Kresta 


AS GLOBALIZATION continues and cultures interpenetrate one 
another, we can expect varying degrees of conflict over the core val- 
ues and ideas that form these differing cultures. Disagreements over 
concepts like religious liberty, religious toleration, the right to wor- 
ship, liberty of conscience, the free exercise of religion, and establish- 
ment of religion are not new and will continue. In the modern age, 
every social order must balance the religious and civil obligations of 
its adherent’s citizens. In the West this debate is commonly described 
as the conflict between “altar and throne,’ “church and state)” “Christ 
and Caesar.” How do Christians render to Caesar what is Caesar's 
and to God what is God’s? 

The practical and painful significance of these ideas was on display 
in Rome on December 10-12, 2015, at the international conference, 
“Under Caesar’s Sword: Christians in Response to Persecution,” 
hosted by the University of Notre Dame’s Center for Civil and 
Human Rights and Georgetown University’s Religious Freedom 
Project. The conference convened nearly 250 prominent Christian 
leaders, policy makers, religious freedom advocates, scholars, human 
rights activists, and interested observers at the Pontifical Urban Insti- 
tute in Rome.! “The uniqueness of this conference is its focus on 


je 's istis Persecution” is 

1. The project “Under Caesar's Sword: A Christian Response to 
the result of a partnership of the Notre Dame Center for Ethics and Culture, the 
Religious Freedom Institute, and Georgetown University’s Religious Freedom 
Project, with the support of the Templeton Religion Trust. It has involved three years 
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what Christians are doing to respond, how they are responding, and 
how Christians in the West can respond with them,” said Dr. Timothy 
Shah, assistant director of Georgetown’s Religious Freedom Project. 
Dr. Daniel Philpot, director of Notre Dame's Center for Civil and 
Human Rights added that the conference was designed to increase 
solidarity with suffering, persecuted Christians throughout the 
world. To that end, he set forth four objectives: 
1. To roll out the results of the world’s first systematic global investi- 
gation into responses of Christian communities to violation of their 
religious freedom; 
2. To commemorate the fiftieth anniversary of Dignitatis Humanae, 
the Second Vatican Council's declaration on religious freedom and 
compare the threats to religious freedom at the time of the declara- 
tion (Dec. 7, 1965) and those that Christians face today; 
3. To engender discussion of the global persecution of Christians 
among journalists, government officials, human rights activists, 
church leaders, representatives of world religions, scholars, stu- 
dents, and the interested public; and 


4.To draw public attention to the plight of persecuted Christian 
communities, promote cooperation among Christian churches in 
assisting these communities, and encourage global solidarity with 
them. 


Three core questions drove the fifty plus presentations, formed the 
agenda of the scholarly rescarch findings, and served as touchstones 
for conversation among all the attendees over the three days: 


How do Christian communities respond to repression? 
Why do they choose the responses that they do? 


What results follow from their choices? 


Of collaborative global research that investigated how Christian communities have 
responded to violations of their freedom of religion. The key questions explored are 
as follows: How do Christian communities respond to repression? Why do they 
choose the responses that they do? What are the results of these responses? The con- 
clusions were rolled out in the international conference held in Rome (December 
2015), which corresponded with the 50'* anniversary of the Second Vatican Council's 
Declaration on Religious Freedom, Dignitatis Humanae. More information is avail- 
able at hitp://ucs.nd.edu/rome-conference/. 


364 


Under Caesar's Sword: A Report on the Conference 


Along with the academic research findings, these three questions 
were illustrated and corroborated through personal stories of harass- 
ment and direct persecution under many regimes. 

The conference also provided opportunity for shared prayer and 
worship including a beautiful and haunting ecumenical prayer ser- 
vice at the Church of San Bartolomeo, which was established by Pope 
John Paul II as a shrine to contemporary martyrs and is now run by 
the Community of Sant'Egidio. Cardinal John Onaiyekan’s homily 
traced the reality of martyrdom in the Christian life. On December 
12, the Feast of Our Lady of Guadalupe, many participants celebrated 
Mass with Pope Francis in Saint Peter’s Basilica. The Pope's homily 
focused on mercy—a theme especially relevant to those living “under 
Caesar’s sword.” 

‘Western media have paid scant attention to the plight of perse- 
cuted Christians and other religious minorities around the world. 
This is especially vexing given the scope and extent of persecution 
through the last and current centuries. Pope John Paul Il, other 
Christian leaders, and human rights monitoring organizations claim 
that today’s persecution of Christians far exceeds previous centuries. 
But in spite of being rich in suspense, sacrificial love, bloodshed, and 
heroic courage, these stories of modern martyrdom and persecution 
have not captured the imagination of our political and media elite. 

Occasionally a repentant voice is heard. A.M. Rosenthal, former 
executive editor of the New York Times, admitted: “] realized that in 
decades of reporting, writing, assigning stories on human rights, I 
rarely touched on one of the most important, Political human rights, 
legal, civil, and press rights, emphatically and often, BUT the right to 
worship where and how God or conscience leads, almost never.” His 
admission is the exception that proves the rule. “Under Caesar's 
Sword,” however, did generate some media interest with, at least, the 
Wall Street Journal, Reuters, National Public Radio, L’Osservatore 
Romano, the Boston Globe, Commonweal, Christianity Today, Ave 
Maria Radio, and EWTN all present. 

The indifference of the media has often reflected the nonchalance 
and incomprehension of political leaders. Religious freedom activist 
Michael Horowitz tells of challenging a high-level Clinton State 
Department official to do something to lift the oppression of: a 
ing believers. The frustrated official asked: “Why are 8 Peo. 
working so hard on this issue of religious persecution? Don’t you 
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understand how divisive this is? You know we are working to pro- 
mote democracy... for the right to vote. Don't you understand that 
when we have the right to vote, people will be able to go to church?” 
For this official, religious liberty needed to wait in line behind more 
significant political problems. People wanting to go to church could 
take their place with those pushing for hunting licenses or a public 
safety clearance to import avocadocs. 

This lack of urgency has afflicted both sides of the political aisle. 
When human rights activist Nina Shea urged George W. Bush’s Sec- 
retary of State Condoleezza Rice to highlight the persecution of 
Christians in the Middle East, the Secretary dismissed her plea by 
claiming: “We can't be sectarian,” as though Shea wished to exclude 
other persecuted groups like the Yazidis or minority Muslims. 

This relative indifference is a far cry from esteeming religious lib- 
erty as our “first, most cherished liberty,” as described by the U.S. 
Conference of Catholic Bishops. For many policy makers and opin- 
ion shapers, religious liberty shrinks under the demands of trade 
treaties and other geopolitical considerations. For them, “religion” 
cannot be permitted to interfere with McDonald’s (Mae Dang Lao’s) 
golden arches appearing on the streets of Beijing or air pollution 
standards to be established in New Delhi. Apparently, to challenge 
the internal religious policies of China, Malaysia, Egypt, or Saudi 
Arabia is a breach of diplomatic etiquette, a faux pas caused by Furo- 
centric conceit. After all, they ask reproachfully, “Who are we to insist 
that our values are universal or that human rights are inalienable and 
inviolable?” 

Many conference participants admitted that the West may not 
always know how best to serve the cause of persecuted indigenous 
Christians or how best to pressure offending nations. The primacy of 
religious liberty, however, should not be dismissed because of practi- 
cal difficulties confronted when supporting fellow Christians or 
other religious believers suffering “under Caesar’s sword.” 

Apart from the fog of political self-interest and media indifference, 
the enormity of global persecution is also obscured by dismissing the 
social importance of religion. Leaders of Western societies generally 
assume that religious ideas, influences, institutions, and individuals 
are losing their cultural relevance and public moral authority even as 
there is a growing number of competing religious voices in our soci- 
ety. Sociologists use words like “secularization,” “pluralization? and 
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“privatization” to get at this phenomenon. Popularly put, it means 
that each time a journalist or lawmaker looks out his window, he sees 
less and less religion operating in the public square, Religion, for 
many complex reasons, they say, is being pushed to the margins of 
our shared social space. Religious faith does not disappear; it just 
goes inward and becomes “privatized” or outward to the margins 
and becomes “secularized.” In either case, religious faith loses major 
social influence. 

For many educated, socially concerned citizens, especially those in 
the “chattering” or “knowledge class” (i.e., those whose lives are 
immersed in the world of ideas, politics, media, and academia), faith 
is a purely personal matter. It possesses the status of a hobby like col- 
lecting Star Wars figurines or learning to play the sackbut. Faith is 
something to be done in one’s frec time. In that sense, religious faith 
can be privately engaging but remains socially irrelevant. For such 
analysts, faith is like spit; it’s probably good to have some but you had 
better keep it to yourself. 

Worse, other analysts regard public expressions of faith as socially 
divisive. In their minds, religion separates people into communities 
whose chief allegiance is to private truths that cannot be verified in 
any public way. Competing religious truth-claims cannot be recon- 
ciled through logic or science or even popular vote. This produces 
bitter conflict and endless squabbling with the inevitable attempt to 
use government to favor one group over others. Even worse, accord- 
ing to these analysts, these communities of faith compete with the 
state for the final allegiance of its members. Leaders of the state gen- 
erally assume that they, as the publicly recognized authority over the 
nation, deserve to be regarded as the “supreme court” of appeal. 
After all, they say, the state serves all; these religious clans serve only 
their members. a} 

Both these attitudes contrast with the holdings of Christian 
anthropology, which teaches that freedom of religion is necessary for 
moral choice. The liberty to make and act upon moral choices is 
foundational to human nature. Without opportunity to exercise free- 
dom, virtue cannot be formed, Protecting religious liberty serves the 
common, social good. In short, God made man for himself, to love 
and serve other humans, and to cultivate and steward the created 
order. Generally, people flourish best when left free to live out their 

i in fai is isti derstanding, however, no 
experiments in faith. This Christian un B» 
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longer animates public discussion over the social utility of religious 
faith. Consequently, religious faith, state leaders claim, is danger- 
ously subjective and subversive of public order. 

The prophets of secularization seem unaware of a looming irony. 
The irony is that in spite of Western assumptions about seculariza- 
tion and the privatizing of religion, nearly every continent has seen 
the resurgence of publicly and culturally formative religion and asso- 
ciated value systems over the last generation. Serious researchers 
have noted this reversal of secularization.? 

The evidence is not hidden. It has either been ignored or the dots 
have not been connected between major world events and the grow- 
ing global social influence of religious faith. The reassertion of reli- 
gious faith has been propping up headlines since the late 1970s, For 
instance, Shia Islam was the dominant force in the 1979 revolution 
against the secular Shah of Iran that created the Islamic Republic of 
Tran under the leadership of the Ayatollah Khomeini, Similarly, 
Sunni [slam has seen a revival of “fundamentalist” or Salafist groups, 
including violent extremists like ISIS, launching a new jihad—a new 
struggle to establish authentic Islamic governance in North Africa, 
Central Asia, the Middle East, and other lands. Hindu nationalism 
has reasserted itself on the Indian subcontinent through the BJP 
party. From Myanmar to Tibet, saffron-robed Buddhist monks have 
been taking to the streets in protest against political repression, and 
in Sri Lanka, “engaged” Buddhists urge the spiritual and moral use of 
public power. 

In the United States, a resurgence of conservative Christian politi- 
cal influence formed the now-defunct Moral Majority, the Religious 
Roundtable, and elevated Ronald Reagan to the presidency in 1980. 
Religious broadcaster Pat Robertson established the Christian Coali- 
tion and sought the Republican nomination for president in 1988. 
Today groups like United In Purpose, American Family Association, 
The Family Research Council, The Catholic Vote, and My Faith Votes 


2, Sce Peter L. Berger, ed. The Desecularization of the World: Resurgent Religion 
and World Politics (Grand Rapids, Ml: William B. Eerdmans, 1999); Monica Duffy 
Toft, Daniel Philpott, and Timothy Samuel Shah, God's Century: Resurgent Religion 
and Global Politics (New York: W.W. Norton, 201); and Scott M. Thomas, The Global 
Resurgence of Religion and the Transformation of International Relations: The Struggle 
Sor the Soul of the Twenty-First Century (New York: Palgrave McMullan, 2003) 
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are operating across the nation. Communist China is recovering 
Confucian wisdom to lend transcendent order and moral structure 
to relationships between ruler and subject, father and son, husband 
and wife, etc. Even Judaism with its Abrahamic covenant, prophetic 
ethics, and respect for tradition wields significant social influence in 
the secular state of Israel. Regardless of whether one welcomes these 
developments, they counter the lazy claim that publicly significant 
religion is waning. 

Besides political indifference and secularization, there is another 
reason why religious persecution has not arrested the attention of the 
press or the politicians—the fragmentation of the Christian commu- 
nity. When Baptist missionaries are kidnapped in Peru, major news- 
papers offer few headlines. The story only resonates within their 
denominational circles, and Christians outside those circles may 
never hear of it. Even if they do hear of it, they may be preoccupied 
with problems within their own tradition, The global forces of Chris- 
tianity are not mobilized. 

‘This was addressed during the conference by Dr. Elisabeth Prodro- 
mou from Tufts University’s Fletcher School of Law and Diplomacy 
where she teaches conflict resolution: “We need to recognize that the 
current state of fracture in the Church is having a terrible impact” on 
the ability to mobilize support for at-risk Christians. Disunity 
undermines the urgency of Christian claims of persecution. If some 
unknown Pentecostal preacher is jailed in Pakistan, the world finds it 
easy to shrug it off as just another discrete act of repression. After all, 
it says, the Christians themselves are not shouting about it. Catholics 
aren't raising their voices, Baptists aren't raising their voice. Why 
should we? us 

This fracturing has led to the near elimination of Christians in the 
Middle East. In the Gaza Strip, for instance, Christians now number 
100-150. In Iraq, a population of 2.5 million may have been reduced 
to 250,000 since the American military initiative of 2003. For all his 
manifest evils, Saddam Hussein at least kept the lid on the boiling 
pot of sectarian violence and protected Christians from rigon 
cleansing, Patriarch Ignatius Yousseff II, the Patriarch of aa 
and All the East for the Syriac Catholic Church, lamented that “Mid- 
dle Eastern Christians have been forgotten, abandoned, 
betrayed by the Western countries... The whole Middle East wile 
out exception is presently engulfed by a nightmare that seems to 
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no end and that undermines the very existence of minorities, partic- 
ularly of Christians, in lands known to be the cradle of our faith and 
early Christian communities.” 

To trumpet the plight of the persecuted, even among Christians, 
an intentional ecumenism was the sine qua non of the conference. To 
that end, “Under Caesar’s Sword” was an interdenominational cor- 
nucopia. Christians of all stripes came expecting to be heard and 
expecting to learn from fellow believers regardless of their denomi- 
national affiliation and theological tradition. 

Accordingly, the conference was attended by a startling array of 
Christians and other believers. Roman Catholic, evangelical Protes- 
tant, Coptic, Orthodox, Jewish, Disciples of Christ, Muslim, Chal- 
dean Catholic, Eastern Orthodox, Reformed, Baptist, Syriac Catholic, 
Episcopalian, Ukrainian Greek Catholic, Presbyterian, Anglican, and 
Methodist. Multiple ethnicities were also striking, with Assyrian, 
Hin-du, Pakistani, Egyptian, Anglo, American, Eritrean, Dutch, Bur- 
mese, Czech, Central African, Nigerian, Spanish, Italian, Chaldean, 
Iraqi, Syriac, Ukrainian, and more participating, 

Since at least the New Testament, it has been known that those 
suffering for their faith easily discern kindred souls from other 
Christian traditions. This ecumenism of the trenches has been grow- 
ing whenever fellow Christians hear of each other's exploits and 
labors. Near the end of World War II, German Lutheran pastor/theo- 
logian Dietrich Bonhoeffer found himself reading the Catholic 
teachers Cyprian and Tertullian while incarcerated in Tegel prison. 
Writing to a friend, he was amazed that these ancient Catholic 
fathers better addressed the persecuted Church than even the magis- 
terial Protestant Reformers. Persecution sensitizes and opens one to 
the suffering of Christians from very different traditions. 

Time and again, participants and presenters returned to what was 
often called “the scandal of disunity” These divisions discredit the 
gospel in the eyes of nonbelievers even as they leave members of 
Christ's body without the universal support they should be able to 
count on. 

Prior to the conference, | had interviewed one of evangelical Prot- 
estantism’s leading missiologists in Southeast Asia. When asked what 
was the greatest impediment to the spread of the Gospel in his area, 
he responded without a moment's hesitation: “Disunity among 
Christians.” From different theological traditions, he and Pope St. 
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John Paul II shared a common analysis: “When nonbelievers meet 
missionaries who do not agree among themselves, even though they 
all appeal to Christ, will they be in a position to receive the true mes- 
sage?” Division among Christians undermines the claim that God 
was in Christ reconciling the world to himself. The world has a right 
to judge Christians. If Christ's disciples cannot reconcile their differ- 
ences, why should the watching world credit the Christian claim that 
they who are baptized into Christ Jesus are ministers of reconcilia- 
tion? Our disunity speaks louder than our gospel presentations. And 
this disunity also leaves all Christians vulnerable to persecution. 

Prior to the conference, Dr. Thomas Farr, director of the Religious 
Freedom Project at Georgetown and one of the conference organiz~ 
ers wrote: “By now, the scale of Christian persecution has been amply 
documented. But nobody has examined systematically and globally 
what these communities do when they are under massive repression. 
Do they flee? Resist? Work with outsiders to build safe havens? 
Accommodate? Forgive? Or what?” 

The “Under Caesar's Sword” project was conceived in order to find 
out. With a $1.1 million grant from the Templeton Religious Trust, a 
team of 14 leading scholars, was selected and commissioned to travel 
around the world studying 100 beleaguered Christian communities 
in over 30 countries including China, Indonesia, Nigeria, Syria, 
Egypt, Iraq, Pakistan, and India. 

Dan Philpott explained: “Central to the conference was the pre- 
sentation of the findings of Under Caesar’s Sword’s 14 scholars, who 
had been researching some 30 countries where Christians have suf- 
fered persecution.” Findings were clustered into five regions: 


1. The Middle East and North Africa 
2. Europe and the Americas 

3. Southern Asia 

4, Sub-Saharan Africa 

5. China and Post-Soviet Countries 


The report found that persecution is happening in far more places 
and at the hands of far more perpetrators than most people imagine 
Timothy Shah expressed alarm: “We are seeing @ global catatop ; 
for Christians, Sometimes it takes the form of horrible, ig lent 
attacks, beheadings, but in many cases, it takes the form of lower 
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level aggression. Whatever form it takes, millions of Christians face 
systematic attack, It has been growing in recent years, and yet there is 
a gap, an incredible lack of awareness and concern, first of all, among 
our fellow Christians”? 

While persecution in Muslim countries is most common, Com- 
munist regimes in Vietnam, China, and North Korea are also active 
persecutors. In democratic and pluralist India, the resurgence of 
Hindu nationalism over the last generation has resulted in martyr- 
dom for Christians. The Western democracies do not escape severe 
criticism. 

Dr. Paul Marshall, senior fellow of the Hudson Institute's Center 
for Religious Freedom, reported on religious persecution, harass- 
ment, and repression in Western Europe and North America. While 
the West avoids direct persecution, there has been an attempt to 
shrink the scope of religious liberty. He pointed to a 2015 Pew 
Research Center report, “Latest Trends in Religious Restrictions and 
Hostilities” As of December 2013, Europe’s religion-related social 
hostilities were the second highest of any of Pew’s five world regions. 
Marshall cited Swedish historian Eli Gondor who describes a “great 
animosity” toward religion in Sweden: “I don’t think that an openly 
religious person has the same chance to have a political career, or any 
other career, as a secular person.” In the United States there has been 
executive action that, wittingly or unwittingly, sought to reduce the 
liberty of Christians and Christian institutions. The Obama adminis- 
tration’s HHS mandate tried to force religious organizations opposed 
to contraception to provide contraceptive health care coverage. The 
Obama administration also attempted to tell a Lutheran church 
school who could be counted as a “minister” and who could not. 

Recently, the American Civil Liberties Union (ACLU) reversed its 
long-standing support for the Religious Freedom Restoration Act 
(RFRA) for fear it will be used to deny wedding cakes, floral arrange- 
ments, chapels, etc., to same sex couples planning weddings. Many 
observers have noted a tendency to reduce the exercise of religious 
liberty to merely a right to worship or right to believe. 

The report also identified three strategies used by Christians in 
responding to persecution: Coping, Constructing, and Confronting. 


3. Under Caesar's Sword: Christians in Response to Persecution, December 10— 
12, 2015, Pontifical Urban University, Rome, Italy (Final Report). 
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Coping strategies take at least three forms: fleeing, conforming, and 
hiding. In what has been labeled as the worst refugee crisis on the 
Old Continent since the Second World War, Bishop Anba Angaclos, 
leader of the Egyptian Coptic Orthodox Church in the UK, described 
thousands of Christians from the Middle East and Africa fleeing their 
counties in rubber boats across the Mediterranean Sea to reach 
Europe. The slow death of displacement and dislocation seems the 
only alternative to a quick death by bullets and bombs. As this chap- 
ter was being written in the last week of May, 2016, 700 refugees were 
reported drowned in three separate incidents just south of Italy in 
the Mediterranean. Fleeing, “getting out of Dodge” for survival’s 
sake, is one response to persecution. 

Christians are leaving the Holy Land of Israel/Palestine. Christian- 
ity has not fared well in the land of its origin. HAMAS (an acronym 
in Arabic for Islamic Resistance Movement) developed in 1987 as an 
offshoot of the Egyptian Muslim Brotherhood, successfully chal- 
lenged the secular PLO (Palestinian Liberation Organization, and 
now the less secular Palestinian Authority) for the allegiance of Pales- 
tinians. Since 2007, HAMAS has governed the Gaza Strip in Pales- 
tine. Christians are now virtually extinct in the Gaza Strip. Largely 
ignored by Western media, a systematic campaign of religious cleans- 
ing is being practiced by Muslims against the Christians in Palestin- 
ian areas. In 1950, Christians comprised roughly 15 percent of the 
Palestinian population. Today it is 2 percent. During the “Under Cae- 
sar’s Sword” conference, it was announced that the number of indi- 
vidual Christians in Gaza has been reduced to between 100 and 150. 

Will Christians even survive in the land of Christianity’s origin? 
“There are tensions between day-to-day immediate coping strategies 
and ideas of long-term survival,” reported Mariz Tadros, a fellow at 
the Institute of Development Studies at Sussex University. Can 
Christian families be expected to think in terms of centuries when 
the life and future of their children are at stake? “In Gaza, this cogni- 
tive fear [of ISIS] has meant that they see their survival as being con- 
tingent on their immigration. This is at odds with the church 
leadership who see that up-rootedness is not a survival opion fo 
the contrary, perseverance is the only way to preserve the Christian 
heritage on those lands”! 


4. Ibid, 
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His Beatitude Mar Louis Raphael I Sako, the Chaldean Catholic 
Patriarch of Babylon and head of the Chaldean Catholic Church, has 
earned a reputation as a champion of religious toleration and inter- 
religious cooperation, but even he is forced to urge parishioners to 
resist the understandable impulse to flee. He especially rejects incen- 
tives to emigrate to the West. “The West should not encourage Chris- 
tians to leave the region. Instead, Western governments and churches 
in the West could help with the financing of particular projects that 
will enable Christians to stay, not least in the countryside.” He urges 
priests and families to stand firm but understands the risk. Can fam- 
ilies think in terms of centuries when violence is in the air their chil- 
dren breathe and the water they drink? 

Another way of coping is to conform in areas that do not violate 
the Christian conscience. For instance, when Christian women come 
under tremendous pressure to cover their hair and change their 
mode of attire, they may choose to don various head covers or long 
robes. It restricts their mobility and their presence in public spaces 
but it also reduces their vulnerability to more oppressive measures. 
Similarly, Christian men grow their beards to fit in with their Muslim 
counterparts. Why emphasize one’s otherness needlessly. One has to 
choose his battles. 

A third way of coping is to hide one’s light under a bushel-basket, at 
least temporarily, A U.S. ally, Saudi Arabia is an Islamic theocratic 
monarchy, Non-Muslims cannot be citizens or even enter the holy city 
of Mecca. Conversion from Islam to another religion can be punished 
by death. Blasphemy can also be punished by death or life imprison- 
ment. Saudi customs officials regularly open mail and cargo to search 
for non-Muslim materials, such as Bibles and recordings of sermons. 

Saudi Arabia engages roughly nine million migrant workers, one 
to three million of whom are Christians from the Philippines or 
India. So many of them are Catholic that the Catholic Church claims 
Saudi Arabia as the second largest Catholic country in the Middle 
East. Their families back home depend upon them for financial sup- 
port. But in Saudi Arabia, these Christian workers are forbidden to 
have Bibles, wear religious symbols identifying themselves as Chris- 
tians, never mind boldly proclaiming the core Christian message that 
“Jesus is Lord, God in human flesh.” Baylor Associate Professor of 
Religious Studies Christian van Gorder noted that in 20n, a visiting 
soccer player from Columbia was expelled from Saudi Arabia for 
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wearing a tattoo of the face of Jesus. Another example of misplaced 
state zeal for Islamic law concerns an expatriate who cursed his Saudi 
taxi driver using Christ's name. The charge? Not blasphemy but 
unauthorized prayer in public. 

Muslims who convert to Christ are maximally vulnerable. Voices of 
the Martyrs reported that in August, 2008, a Muslim cleric and mem- 
ber of Saudi Arabia’s Commission for the Promotion of Virtue and 
Prevention of Vice killed his 26-year-old sister Fatima Al-Mutairi 
after she proclaimed her faith in Christ to her family. While this was 
not a state action, it was a matter of family honor carried out by 
someone with state authority. How do Christian migrant workers 
cope in such a repressive environment? Hide their Bibles and tattoos. 
Hidden away, in fact, are a few underground churches for expatriates. 

Construction is the second broad way of response. Using works of 
mercy and service to other faith communities, some Christian groups 
build bridges to fellow citizens. This is the “good neighbor” strategy 
that hopefully overcomes suspicions and avoids confrontation with 
the oppressive regimes. By using the freedoms they do have to serve 
non-Christians, they hope to overcome being seen as a threat, an 
alien, or an “other.” 

This is important. Even in lands once considered part of Christe! 
dom, Christians are being defined as “other” outside the mai 
stream. Often, this outsider status does not result in benign 
indifference but active animosity. Dr. Paul Marshall, senior fellow of 
the Hudson Institute’s Center for Religious Freedom describes the 
work of Norway's Eilif Haland who deliberately established the FHR 
(Association for the Right to Conscientious Objection for Health 
Care Workers) without any overt religious affiliation or concern. By 
doing so, he felt, it was easier to invite all people of good will who 
wanted to join him in actively working for legislation that respected 
the fundamental rights of conscientious objection. In this way r is 
building bridges between different faith communities but also 
between humanist secularity and the Christian community. AA 

Sara Singha of Georgetown’s Berkley Center points to Pakista 
where Christian leaders and the laity are active in promoting peace 

il i is ighbors. How do they do this? 
and good will among their Muslim neighbors. H n 

rae i in both rural areas an 
By cooperating with Muslim organizations deanandi 
urban slums to protect young women, promote In ain 
resolve shared challenges such as lack of clean water and sanitati 


375 


Persecution & Genocide of Christians in the Middle East 


Another way of bridge building is described by Robert Dowd, 
political science professor at Notre Dame. Nigerian Christians, who 
have chosen not to take up arms against Boko Haram, an Islamist 
terror group, petition the state to defend the Christian community 
against these non-state terrorists. Since Boko Haram is not an agent 
of the state, and in fact is perceived by the state as an enemy, the gov- 
ernment is moved to recognize the Christians as faithful Nigerian cit- 
izens. According to Dowd, preliminary evidence suggests that 
appealing to Muslim leaders for protection has been effective in cer- 
tain areas of Kenya and Nigeria when the persecution stems from 
non-state actors. In these cases, cooperation with the civil authorities 
leads to increased protection and fortifies the state’s awareness of 
Christians as legitimate citizens interested in cooperating with and 
dependent upon the civil authorities. 

Robert Hefner, director of the Institute on Culture, Religion, and 
World Affairs at Boston University notes minority Christian leaders 
in Indonesia, the world’s largest Muslim country, reaching out to 
majority Muslim leaders for state protection. Indonesia is a non- 
Arab Muslim land with less Salafist or “fundamentalist” influence 
and because Indonesian officials profess citizen equality, they heed 
the concerns of Christians. 

Fenggang Yang, director of the Center on Religion and Chinese 
Society at Purdue University describes a number of Chinese Chris- 
tians in the social gospel movement who originally believed that the 
Chinese Communists were carrying out God-given social and politi- 
cal reforms. Why not cooperate for the sake of the common good? 
Because cooperation can sometimes lead to compromise, accommo- 
dationism, and a chameleon Christianity that becomes indistinguish- 
able from the surrounding culture dictated by oppressive regimes. 

This problem is illustrated in the life and career of Wu Yaozong, 
founder of the Three-Self Patriotic Movement. In September 1950, Wu 
Yaozong published “Channels Through Which China’s Christianity 
Makes an Effort in the Construction of a New China.” He believed 
that Christ’s love was necessary for the flourishing of his homeland. 
Was not Jesus's identification with the poor and oppressed compati- 
ble with Communist teaching on class struggle? The Communist 
party called him a “role model for patriotic religious people.” 

In time, it became clear that Wu's bridge only served traffic travel- 
ing in one direction, According to Robert Fu of China Aid, Wu's son 
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now admits that the Chinese government co-opted his father’s inten- 
tions and used him to legitimize atheistic rule. “There was an evil 
backstage manipulator behind everything my father did, and this 
manipulator was the Chinese Communist Party.” 

When Mao’s Cultural Revolution broke out in 1966, Yaozong 
belatedly struggled against the revolution that had no use for Chris- 
tianity, closed churches, and forbade public expression of Christian 
faith. He was sent to a labor camp and died tragically, rejected by the 
party and regarded as a compromiser by the underground church 
movement. The lesson? Cooperation does not always lead to spiritual 
health. Confrontation with the authorities can sharpen the Church’s 
sense of mission. Indeed, China's persecuted church grew by three 
times during Mao's Cultural Revolution (1966-76), when no 
churches were open and church leaders were imprisoned. 

Confrontation is the third response to persecution and includes 
protests, underground organized opposition, legal challenges, etc. In 
Pakistan, Christian leaders in major cities such as Karachi and 
Lahore have organized rallies and marches to protest various forms 
of persecution and violence against them. The most unorthodox 
protest was the public suicide of the first native Pakistani Catholic 
bishop, John Joseph of Faisalabad, who shot himself on May 6, 1998, 
to protest the execution of a Christian man on blasphemy charges. 

Pakistan’s blasphemy law also motivated Shahbaz Bhatti, at that 
time, the only Christian in the Pakistani cabinet. He criticized Paki- 
stan’s policy not as an offense against Catholics but as an offense 
against human dignity and human rights. His brother, Paul Bhatti, 
told how Shahbaz had lived with death threats for two years. Finally, 
on March 2, 201, the Pakistani Taliban assassinated him for opposi- 
tion to the blasphemy laws. Presciently, Bhatti left behind a recording 
to be viewed upon his death. He wanted his motives to be absolutely 
clear. “I believe in Jesus Christ who has given his own life for us, and 
Iam ready to die for a cause. I’m living for my community ...and I 
will die to defend their rights.” At the time, Pakistani bishops asked 
Pope Benedict XVI to recognize Bhatti as a martyr. His brother, Paul 
continues Shahbaz’s reform initiatives as advisor to the Prime Minis- 
ter of Pakistan for Minority Affairs. 

Some Pakistani Muslims see the deaths of Bishop Joseph and 
Shahbaz Bhatti as acts of heroic civic virtue. According to an October 
26, 2007, Catholic News Asia report, the Bishop John Joseph Memo- 
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rial Hall in Darul uloom Jamia Rehmania Madrassa in Faisalabad 
was dedicated on March 31, 2007. No other Islamic seminary in the 
country has a building named after a Catholic priest. Here the strat- 
egy of confrontation led to cooperation, just as cooperation with the 
regime can generate enough goodwill to tolerate confrontation 
against aspects of the regime. 

The Copts of Egypt recently employed a strategy of confrontation. 
During the “Arab Spring,” they opposed the regime of democratically 
elected Mohammed Morsi because of his association with the Mus- 
lim Brotherhood. In retaliation, Morsi and Muslim Brotherhood 
forces targeted the Copts for persecution. At the end of June 2013, 
Egyptians rose up and defied Morsi and the Muslim Brotherhood. 
The Copts joined the revolt in large numbers and documented the 
systematic torching of churches, commercial property, school, 
homes, and associations. They deliberately avoided seeking interna- 
tional intervention for their protection. They expected a new regime 
would bring new citizenship rights for all and trusted they would be 
protected and rewarded for their confrontation with the Brother- 
hood. While conditions improved, some sectarian violence and dis- 
criminatory policies continued, and the model for new citizenship 
failed to materialize. Their coping strategy has shifted from open 
confrontation to one of maximizing citizenship entitlements and, 
finally, minimizing vulnerability to persecution. Compared to their 
open challenging of Morsi and the Muslim Brotherhood, their cur- 
rent resistance is low key. 

The sessions at the conference were seasoned with testimonies of 
personal and collective grace under fire. The Eritrean Christian 
vocalist, Helen Berhane refused to be silenced about her love of Jesus. 
Shortly after she released an album of Christian music, she was 
arrested on May 13, 2004. Refusing to sign a document renouncing 
her singing and preaching, she was detained at a military camp, sepa- 
rated from her family, forced to live in a shipping container, and 
denied legal representation and medical care for over two years. 

In late October, 2006, Amnesty International pressured the presi- 
dent of Eritrea, and she was released, With her daughter Eva, Helen 
fled to the Sudanese capital of Khartoum for refuge until granted 
asylum in Denmark. She continues singing the Gospel. 

Bishop Borys Gudziak, Eparch of the Ukrainian Greek Catholic 
Eparchy of Paris, recounted the remarkable resurrection of faith in 
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his church after a long period of devastating destruction. “In 1918, 
there were 100 bishops in the country; by 1989, there were four. We 
had had 3,000 priests; by 1989, we had 300, average age 70, who lived 
in the catacombs.” 

During the 1920s and "30s, the Soviet Union destroyed the Church 
in eastern Ukraine. After World War II, the Soviets made the Ukrai- 
nian Greek Catholic Church illegal throughout all of Ukraine. “From 
1945-89, we were the biggest illegal Church in the world and the larg- 
est body of social opposition to the Soviet Union” 

Because the Ukrainian Greek Catholic Church operated under- 
ground and never collaborated with the regime, her members were 
hounded and always at risk of losing their jobs or being thrown into 
prison. Since the collapse of the oppressive Soviet Union, however, 
the priesthood has grown from 300 priests with an average age of 70 
to 3,000 with an average age of 40. The episcopacy has grown from 
four to forty-seven. Even though the Ukrainian Greek Catholic 
Church was a minority church, she has retained great moral author- 
ity for her refusal to collaborate during the years of Soviet persecu- 
tion. She has played an indispensable role in helping the entire 
Ukrainian people move from fear to dignity after the collapse of the 
Soviet Union. 

Perhaps most inspirational are the examples of persecuted Chris- 
tians imitating their Master despite the open violence poured out 
upon them. No one claims perfection, but Dan Philpott observed 
that there were “remarkably few examples of Christians resorting to 
violence and no known examples of a terrorist dynamic.” The exam- 
ple of Jesus turning the other check, refusing the option of the sword, 
and urging love of enemies leads to similar practices on the part 
of his disciples. Bishop Anba Angaelos, leader of the Egyptian Cop- 
tic Orthodox Church in the UK, said Christians are trained not to 
retaliate. “In 2013, dozens of Christian churches were burned down, 
and the response was to paint in their crumbling walls: ‘Love your 
enemy.” 

‘The lessons of the conference were many. The greatest problem, 
however, facing the global Christian mission is widespread ignorance 
among Christians that their fellow Christians are, in fact, bene. 
“under Caesar’s sword.” When this ignorance aren bic ae 

s and knowledge, another problem presents itself, 
despri notion hat somehow more Christian-friendly govern- 
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ments, like the United States or Great Britain, are routinely engaged 
in protecting religious minorities as an affront to our deepest civil 
beliefs and values. Unfortunately, that is not the case. 

Even if friendly states rose to defend Christians, Timothy Shah 
stressed, that “we cannot subcontract our sense of solidarity with fel- 
low Christians to the government. If we Christians are not on our 
knees, if we Christians are not mobilizing our parishes, it is a gross 
hypocrisy to expect our government to do something. If we were to 
mobilize our churches, if we were to raise awareness, if we were to do 
teachings in our churches, if we were to insist that our priests preach 
about this issue, if we were to insist that our ‘prayers of the faithful 
contain not just a phrase but a few sentences invoking God’s protec- 
tion of fellow Christians, we would see these governments acting.” In 
other words, if fellow Christians do not behave as though persecu- 
tion is a primary concern, why should we expect the world’s Caesars 
to appropriately value it? 

Since the conference, there are signs that change may be coming. 
In early February 2016, the European Parliament, for the first time, 
called ISIS’s persecution of Christian and other religious minorities 
“genocide” The following month, the U.S. House unanimously 
passed a resolution declaring that the Islamic State is committing 
“genocide” against Christians, Yazidis, Kurds, and other ethnic and 
religious minorities in Iraq and Syria, Then U.S. Secretary of State 
John Kerry officially condemned ISIS’s “genocidal action” against 
Christians and other religious minorities. On April 17, 2016, “Stand 
with the Persecuted Sunday” nearly 40,000 churches in the United 
States were asked pray for the persecuted, participate in practical 
ministry, and promote public policy to protect the persecuted. The 
event was coordinated by largely evangelical Protestant organizations 
including the Family Research Council, Open Doors, The Voice of 
the Martyrs, Institute of Religion and Democracy, In Defense of 
Christians, Christian Solidarity Worldwide-USA, The 21* Century 
Wilberforce Initiative, and International Christian Concern. 

Aid to the Church in Need, a Catholic charity directly under the 
influence of Pope Francis, has also made the persecution of Chris- 
tians its chief priority. The Knights of Columbus “have raised seven 
million dollars to help Christian in the Middle East in the last few 
months and have spent five million of it to help Christians on the 
ground,” explained Timothy Shah, Before the conference, Supreme 
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Knight Carl Anderson testified in front of Congress calling for a rec- 
ognition of genocide, Vice President of the Knights of Columbus, 
Patrick Kelly, gave the concluding address at the conference, 

Even if we are not ignorant, we often feel impotent. When we see 
twenty-one Coptic Christians beheaded in Libya or 90 percent of 
Christians driven from their homes and churches in Mosul, Iraq, we 
may be moved but left paralyzed by the horror that the problem is 
too large, too distant, too complicated, It is not. “Under Caesar's 
Sword” called for Christians to be in practical and effective solidarity 
with the persecuted. “The uniqueness of this conference is its focus is 
on what Christians are doing to respond, how they are responding, 
and how Christians in the West can respond with them. There are 
things we can do. We can make a difference.” Time will eventually 
render the judgment. 
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Al-Qaryatayn, Syria. Burnt chalice found 
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Allahu Akbar: Allah is the greatest. 


Al-Qaeda (or Al-Qa'ida) al-Jihad: Literally, “the base of holy war” A ter- 
rorist group that emerged as a network in the Soviet-Afghan con- 
flict. 


Al-Qaeda in Iraq (AQI): The organization that became ISIS. Formal 
affiliation was disavowed by Al-Qaeda in 2014. 


AQ see Al-Qaeda, 


Bay'at: Pledging spiritual allegiance; surrendering one’s self to a Spiri- 
tual Master (Murshid) to be guided to Allah. 


Boko Haram: An Islamic jihadist and terrorist organization based in 
northeast Nigeria. 


Caliph: The chief Muslim civil and religious ruler, regarded as the suc- 
cessor of Muhammad, 


Caliphate: The area ruled by a caliph; also considered an area of Islamic 
supremacy. 


Chapeau: The element ofa statute that identifies its character (particu- 
larly with regard to an international crime). 


Crimes against Humanity: International criminal offenses that aggrieve 
not only the victims and their own communities, but that violate 
core human values. 


Crime of Aggression: Waging (especially commencing) an unjust war. 


Customary International Law: Those elements of international law that 
are widely recognized and binding. 


Dabiq: ISIS propaganda magazine. 
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Da’esh: The Arabic acronym for “al-Dawla al-Islamiya al-Iraq wa-ash- 
Shaam; the Islamic State of Iraq and Syria or ISIS. 


Daftar: Slang term for ransom or jizya. 


Dhimma contract: An agreement for protection between an Islamic 
“government and a non-Muslim. 


Dhimmis: Non-Muslims who are supposed to be protected by an 
Islamic government, but it may involve heavy taxation, segregation, 
and humiliation. 


Geneva Conventions: International limitations (by agreement) on wag- 
ing war. 


Genocide: Violent acts committed with intent to destroy, in whole or in 
part, a national, ethnical, racial or religious group. 


HAMAS: An acronym in Arabic for Islamic Resistance Movement, 
developed in 1987 as an offshoot of the Egyptian Muslim Brother- 
hood. 


Holy See: The ecclesiastical jurisdiction of the Roman Catholic Church, 
an independent sovereign entity. 


Human Rights Watch: An American-based international non-govern- 
mental organization that conducts research and advocacy on 
human rights. 


Ijtihad: Referring to independent reasoning or the thorough exertion of 
a jurists mental faculty in finding a solution to a legal question. 


Ijma: The agreement on a particular issue by the Muslim community. 
International Humanitarian Law (IHL): Those conventions from the 
Jaw of war that protect the victims, along with Customary Interna- 


tional Law. Also known as the Law of War or the Law of Armed 
Conflict. 


Irhabi: those who practice “the Lesser Jihad” or “violent struggle on 
behalf of Islam.” 
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ISIL: See ISIS. 


ISIS (or ISIL): the Islamic State of Iraq and Syria or the Islamic State of 
Iraq and the Levant. See DAESH and the Islamic State. 


Islamic State: the Islamic State of Iraq and Syria. Also ISIS or ISIL. See 
DAESH. 


Jihad: A struggle or fight against the enemies of Islam or the spiritual 
struggle within oneself against sin. See lesser jihad, 


Jihadis: Those who struggle under juhad. The term is used by members 
of groups such as al-Qaeda to describe themselves. See “mujahe- 
deen.” 


Jizya: a traditional Islamic tax, paid as an alternative to death, deporta- 
tion, or forcible conversion, 


Kafir: A “rejector” or “one who covers.” When used theologically in Ara- 
bic-Islamic literature, it refers to one who “rejects the truth of Islam” 


Knights of Columbus: An association of Catholic men, founded in the 
United States but with branches around the world. 


Kurds: Islamic people living in parts of eastern Turkey, northern Iraq, 
western Iran, and eastern Syria. 


Lesser Jihad: Fighting against an outer enemy of Islam. Struggling 
within one’s self is the greater jihad. 


Mens rea: The mental element required to prove a crime. 


Montevideo Convention: A treaty signed in 1933 that codifies the 
declarative theory of statehood as accepted as part of customary 
international law. 


Mujahedeen: Holy warriors, commonly used to refer to Muslims 
engaged in the Lesser Jihad, See “Jihadis.’ 


‘Muslim Brotherhood: Founded in Egypt in 1928, it spawned many of 


the more violent Islamic groups that came later. Its stated goal is to 
instill the Quran and the Sunnah as the sole reference point for 
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ordering the life of the Muslim family, individual, community and 
state, 


Murshid: Spiritual Master. 


Non-Governmental Organization (NGO): A not-for-profit organiza- 
tion, independent from states and international organizations, usu- 
ally involved in trying to shape international agreements. 


Qiyas: The deduction and articulation of a juridical solution through 
legal analogy. 


Open Doors USA: A watchdog group supporting Christians in about 
6o countries where they are persecuted. 


Organization of Islamic Cooperation (OIC): Composed of fifty-seven 
nations and describing itself as “the collective voice of the Muslim 
world.” 


Palestinian Authority (or Palestinian National Authority): The semi- 
official, self-governing Palestinian body established in 1994 in accor- 
dance with the Israel-PLO Declaration of Principles on behalf of the 
Palestine Liberation Organization. 


Palestinian Liberation Organization (PLO): Founded in 1964 with the 
purpose of the “liberation of Palestine” through armed struggle, 
with much of its violence aimed at Israeli civilians. Precursor of the 
less secular Palestinian Authority. 


People of the Book: An Islamic term for Christians and Jews. 
Qu’ran (or Koran): Holy book of Islam. 


Rome Statute: The foundational document for the International Crim- 
inal Court. 


Salafism: An ideology and reform movement calling for a return to 
Islam as it was practiced in the days of Muhammad. 


Sharia: Strict Islamic canonical law based on the teachings of the 
Qu’ran and the traditions of the Prophet Muhammad. 
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Shia: A branch of Islam which holds that Muhammad designated Ali 
ibn Abi Talib as his successor. This is in conflict with Sunni Islam, 
whose adherents believe that Muhammad did not appoint a succes- 
sor and consider Abu Bakr (who was appointed Caliph through a 
Shura, i.e. consensus) to be the correct Caliph. 


Shlomo: A lawyers’ group comprised of Christian survivors now dis- 
placed in Kurdistan. 


Sunni: A branch of Islam. See Shia. 


Syriac Catholic Church: A Christian church in the Levant which uses 
the Syrian Ritea and has many practices in common with the Syriac 
Orthodox Church but is in full communion with the Holy See. 


Takfir: Proclaiming a Muslim as an apostate and thus sanctioning vio- 
lence against him. 


The Taliban: A Sunni Islamic fundamentalist political movement in 
Afghanistan which recently changed its name and identity to 
Islamic Emirate of Afghanistan. 


Torture Act: An American federal law (18 U.S.C. § 2340) that prohibits 
torture. 


Turkmens: A Turkic people located primarily in Turkmenistan, but also 
in Iran, Afghanistan, North Caucasus (Stavropol Krai), and north- 
ern Pakistan. 


Universal Declaration on Human Rights: A declaration adopted by the 
United Nations General Assembly in December 1948. 


Wahhabi: A radicalized Islamic fundamentalism associated with the 
theologian Muhammad bin ‘Abdil-Wahhab. 


Yazidis: An ethnically Kurdish religious community indigenous to 
northern Mesopotamia. 
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